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the Governor, the State Legislature and the State Comptroller

The conduct of attorneys is not mea-
sured by how close to the edge of :
thin ice they skate. The conduct is not
how much clarity can be squeezed 5
out of the strict letter of the law, but
how much honor can be poured into
the generous spirit of lawyer-client
relationships.

Matter of Cooperman, 83 N.Y.2d 465
(1994) (Bellacosa, 1.) April 1997
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Foreword

his is the Trustees' annual
accounting of the activities
of the New York Lawyers'
Fund for Client Protection.
This is the fourteenth such accounting,

and its focus is on the operations of the

fund during the calendar year 1996.

Business was brisk:

n 730 new claims seeking reimburse-
ment.

n $30 million in new losses reported.

n 381 awards of reimbursement
approved.

n $10 million in reimbursement paid.

n 820 final determinations approving
or rejecting claims.

All claims processed to final disposition
last year involved asserted losses of
$13 million.

The fund closed its books on
December 31 with 579 claims pending.
They allege losses of $47 million.

The fund’s potential liability on those
579 claims is $25 million. The fund had
a cash reserve at year's end of $2.5
million.

Over the past 14 years, the lawyers of
New York State have contributed
nearly $60 million to this unique pro-
gram of law client protection. No pro-
fession does anything comparable.

There are 165,000 lawyers who have
licenses to practice law in the Empire
State. The fund’s awards since 1982
involve dishonest conduct by 510 for-
mer members of the bar; not even one
percent of its total membership.

Notwithstanding a renewed torrent of
claims in 1996, the Trustees persisted
in reimbursing client losses dollar-for-
dollar, subject to a maximum award of
$100,000 per loss.

This maximum ranks among the highest
in the nation. In practical terms, it
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Considering that | was on the

verge of physical, emotional and

financial bankruptcy, what words
can | offer to express my thanks?
You have given me, a widow and
senior citizen, a new lease on life.

Note from a claimant, 1996

means that 94 percent of all victims
received full reimbursement for their
losses.

Few funds do better.

But there’s more to a proper account-
ing than a recital of numbers. We
therefore include in this annual report
several proposals to protect legal con-
sumers from dishonest conduct involv-
ing client and escrow money.

Widespread cynicism about the bar’s
integrity is wrong and hurtful, especially
to honest and hardworking lawyers. But
it's also a fact that in a state as large
and diverse as New York, the individual
lawyer has little power, much less say,
in the shaping of laws and rules that
regulate the practice of law.

That's a unique power and obligation—
sometimes a noisome task—shared by
the judicial, legislative and bar leaders
of New York State. It's a complicated
sharing arrangement, but it's not a her-
culean job, protecting clients from fidu-
ciary abuses. Stable work perhaps, but
doable.

The adoption and implementation of
the recommendations in this report,
beginning at page 23, will go far, in our
view, toward refreshing public confi-
dence in the bar’s basic integrity, and
that the justice system in the Empire
State is indeed evenhanded and
responsive to the people it serves.



Law Client Protection in the Empire State

hat lawyers, collectively as

members of a profession,

have obligations to victims

of dishonest colleagues is a
recent concept of legal ethics and pro-
fessional responsibility.

Disciplining a dishonest lawyer,
whether by censure, suspension from
practice or disbarment, was long con-
sidered an adequate response to pro-
fessional misconduct: as a punishment,
a deterrent to others, and to safeguard
the public.

But what of law clients left destitute by
a dishonest lawyer’s theft or fraud?
Disbarment provides scant comfort
indeed.

The legal profession has responded by
creating client protection programs,
beginning with a special fund in New
Zealand in 1929. All states but Maine
and Colorado currently maintain client
protection funds. They also exist
throughout Canada and Western
Europe.

The Empire State is no newcomer. The
New York State Bar Association estab-
lished a special Clients’ Security Fund
Committee in 1962. The State Bar
Association’s effort complemented
local programs of the New York
County Lawyers' and the Suffolk
County Bar Associations.

The State Bar Association funded its
program with annual appropriations
from membership dues. Annual appro-
priations ranged between $10,000 and
$15,000. Client awards were capped at
$5,000. In the committee’s 20-year his-
tory, 75 clients received reimburse-
ment. Those awards totalled $230,000.

Now more than ever | think very
highly of your profession. We
never thought we were going to be
reimbursed, but you proved us
wrong.

In the late 1970's, claims to the State
Bar Association’s fund mounted as pub-
lic knowledge about it spread. By 1981,
claims alleged losses of nearly $3 mil-
lion, far beyond the committee’s
reserves of $250,000.

To secure a revenue base broader than
the membership of the State Bar

Association, its leaders proposed, first

to the Court of Appeals and then to
the State Legislature, that all members
of the bar be assessed a fee to finance
a client reimbursement program.

What emerged from the process was a

statutory fund similar in design to the
client protection fund in Maryland: a

judicial-branch agency organized under

the aegis of the Court of Appeals,
administered pro bono publico by a
Board of Trustees appointed by the
Court, and financed by an assessment
on each active member of the bar.

The Clients’ Security Fund, as the fund

i was originally named, was organized on

December 1, 1981 with the appoint-
ment of a seven-member Board of
Trustees by the Judges of the Court of
Appeals. The early months of 1982
were spent formulating regulations and
claim procedures and assembling a staff
and office facilities. The fund opened
for business on April 1, 1982,

The Mission of the
Lawyers’ Fund

he State Legislature has
defined the fund’s mission
in bold strokes: to protect
legal consumers from dis-
honest conduct in the practice of law,
to preserve the integrity of the bar, to
safeguard the good name of lawyers

for their honesty in handling client

money, and to promote public confi-
dence in the administration of justice in
the Empire State.

The Trustees attempt to secure these
goals by reimbursing client money
that's been misused in the practice of
law. But there are other efforts as well,
including the development of proposals
to eliminate practices that provide
opportunities for dishonest lawyers to
exploit the trust of clients.

Other recent efforts focus on helping
practitioners to comply with their fidu-
ciary and escrow obligations. The
Trustees are also producing consumer
education programs with the hope that
informed clients will avoid situations
and transactions that frequently result
in losses.

In these efforts, the fund serves as a
helpmate to the courts of New York
State in shielding the integrity of the

justice system, and the honor and repu-

tation of the legal profession.

Typical losses reimbursed by the fund
include the theft of estate and trust
assets, escrow deposits in real property
transactions, settlements in personal
injury litigation, debt collection receipts,
money embezzled in investment trans-
actions with law clients, and unearned
fees paid in advance to lawyers who
falsely promise legal services.



The Board of Trustees

ection 468-b of the Judiciary

Law provides for the fund'’s

administration, and section

97-t of the State Finance Law
governs the management of its assets
as a special trust account in the State
Treasury. Both statutes vest full man-
agement authority in the Board of
Trustees.

The Trustees serve renewable terms of
three years, and without compensation
for their services. Since the fund's orga-
nization in 1981, the Court of Appeals
has maintained a panel with a mix of
five practicing lawyers, and two com-
munity and business leaders who are
not members of the bar.

The Board’s officers are a Chairman,
Vice-chairman, and Treasurer. The
fund’s Executive Director serves as the
Board's Secretary and its Counsel.

Eleanor Breitel Alter of Manhattan
has served as Chairman of the Board
since 1985. She is a partner in the
Manhattan law firm of Rosenman &
Colin. Mrs. Alter is a graduate of the
University of Michigan and the
Columbia University Law School
(1964). She was first appointed to the
Board of Trustees in 1983. The
Chairman’s current term expires on
November 30, 1998.

Theodore D. Hoffmann of
Hicksville, Nassau County, is Vice-
Chairman of the Board. Mr. Hoffmann
is Of Counsel to the Garden City law
firm of Albanese, Albanese & Fiore. He
is a graduate of St. John’s University and
its School of Law (1948). Mr.
Hoffmann’s current term expires on
November 19, 1999.

Ray W. ManuszewskKi of
Cheektowaga, Erie County, is the
fund’s Treasurer. A graduate of
Canisius College (1951), Mr.
Manuszewski is a former Regional
President of Manufacturers Hanover
Trust Company N.A. in Buffalo. Mr.
Manuszewski was first appointed to the
Board of Trustees in 1981. His current
term expires on November 19, 1999.

Eleanor Breitel Alter Bernard F. Ashe

Theodore D. Hoffmann

Charles Joseph Hynes

Shirley B. Waters

Bernard F. Ashe of Delmar,

Albany County, is a former General
i Counsel to New York State United

Teachers. He is a graduate of
Howard University and the Howard
University School of Law (1961). Mr.
Ashe has served as a Trustee since
1981. His current term expires on
November 19, 1999.

Charles Joseph Hynes of
Brooklyn is the District Attorney of
Kings County. He is a graduate of St.
John's University and its School of
Law (1961). Mr. Hynes was first
appointed to the Board of Trustees
in 1982. His present term expires on
November 30, 1997.
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Ray W. Manuszewski

Eric A. Seiff

Eric A. Seiff lives in the Bronx and is
a partner in the Manhattan law firm of
Seiff & Kretz. Mr. Seiff is a graduate of
Yale University and the Columbia
University Law School (1958). Mr. Seiff
has served on the Board since 1981.
His present term expires on
November 30, 1997.

Shirley B. Waters of Rome, Oneida
County, is Vice-President of the Rome
Sentinel Company, which publishes the
Daily Sentinel newspaper. She is a grad-
uate of Syracuse University (1943).
Mrs. Waters was first appointed to the
Board in 1992, and her current term
expires on November 30, 1998.

Former Trustees include Chief Judge
Judith S. Kaye (1981- 1983); Joseph
Kelner, Esqg. of Manhattan (1981-1982);
Anthony R. Palermo, Esq. of Rochester
(1981-1990); and John F. X. Mannion
of Syracuse (1981-1992).



The Fund’s Staff

Frederick Miller Sue Gartley

Michael J. Knight

Timothy J. O'Sullivan Polly Sims

he Board of Trustees is the appointing

authority for its staff. Serving in 1995 were

Frederick Miller, Executive Director and

Counsel; Timothy J. O'Sullivan, Deputy
Counsel; Michael J. Knight, Assistant Counsel; and Ray
Wood, Investigator.

The fund's secretariat consists of Sue Gartley,
Administrative Secretary; Polly Sims, Administrative
Clerk; and Inge Wood, Secretary.

Law students from the Albany Law School provide
helpful support to the fund in the investigation of
claims and legal research projects. Interns from the
classes of 1996 and 1997: Tina Marie Chericoni and
Dann Hoeffner. Tina and Dann were joined in the
summer of 1996 by Gabriel M. Jones, a pre-law stu-
dent at Whitworth College in Spokane, Washington.

Inge Wood

Ray Wood

The Trustees’ Regulations

ection 468-b of the Judiciary
Law requires the Board of
Trustees to enact regulations
for the fund's administration,
and procedures for the presentation,
consideration and payment of claims.

The Trustees' regulations are repro-
duced in the Appendix. They are pub-
lished in Title 22 of the Official
Compilation of Codes, Rules and
Regulations of the State of New York
(22 NYCRR Part 7200).

Liaison with the
Appellate Divisions

ection 90 of the Judiciary Law

vests in the four Appellate

Divisions of the Supreme

Court broad authority to reg-
ulate the practice of law in New York
State, and to discipline members of the
bar for professional misconduct.

Because the misuse of law client
money and property generally results in
a lawyer’s disbarment, the Trustees
usually defer final determinations in
claims until appropriate disciplinary pro-
ceedings have been concluded.
Additionally, fund investigations are
coordinated with the investigative
efforts of Attorney Disciplinary
Committees. This avoids expense and
duplication of effort.

The Trustees’ regulations provide that
all shared information involving com-
plaints against lawyers is to be sealed
and maintained as a confidential record
in accordance with section 90 of the
Judiciary Law.

As a complement to this coordination
process, each Appellate Division has
designated a member of the Court to
serve as its liaison with the fund. Liaison
justices in 1996 were Justices Milton L.
Williams of the First Department;
Vincent R. Balletta, Jr., now deceased,
of the Second Department; James N.
White of the Third Department; and
John J. Callahan of the Fourth
Department.



The Fund’s Revenues

he fund’s principal source

of revenue is a portion of

the $300 biennial registra-

tion fee required of each
active member of the bar by section
468-a of the Judiciary Law. The fund
receives no revenues from the State’s
General Fund, the Interest on Lawyer
Account (IOLA) program, or other tax
revenues.

Section 468-a allocates 20 percent
($60) of each $300 fee to the Lawyers’
Fund for Client Protection. For the fis-
cal years 1993-94, 1994-95 and 1995-
96, the State Legislature has supple-
mented this 20 percent share with
appropriations from the Attorney
Licensing Fund (ALF). In effect, these
annual appropriations since April 1,
1993 have provided the fund with the
equivalent of a $100 share of each
biennial registration fee.

Revenues belonging to the fund are
deposited in a special trust account in
the State Treasury created by section
97-t of the State Finance Law, the sole
purpose of which is to finance the fund
and its activities. All awards and admin-
istration costs are disbursed from this
special revenue account.

Registration fee revenues are supple-
mented by interest from investments in
the State Comptroller's Short-Term
Investment Pool (STIP), gifts, sanctions,
and restitution secured from dishonest
lawyers and other liable sources.

The attorney registration program is
administered by the Office of Court
Administration. Through the close of
1996, registration fees have produced
$57.3 million for the fund.

Interest income since 1982 totals $2.9
million. The fund has recouped an addi-
tional $2.7 million from dishonest
lawyers and collateral sources.
Contributions by way of gifts total
$210,000.

Registration of Lawyers

ection 468-a of the Judiciary

Law requires all lawyers

licensed to practice law in

New York State to register
biennially with the Chief Administrator
of the Courts through the Office of
Court Administration.

Non-compliance with the registration
law “constitutes conduct prejudicial to
the administration of justice,” and sub-

jects a lawyer to disciplinary action

under section 90 of the Judiciary Law.

: i Administrator of the Courts. Those

Once again | wish to thank you all

for all your help and

understanding in this very
alarming situation. It really hurts

when you trust someone and they
. take total advantage of you.

At the close of 1996, there were

165,000 lawyers registered with the
Office of Court Administration. That
number includes 16,000 retired lawyers
and full-time judges who are exempt

from the registration fee.

Sanction Revenues

inancial sanctions in litiga-
tion provide a unique
source of revenue for the
fund, approximately

. $32,000 monthly in 1996,

Most sanctions are imposed by

Supreme Court trial justices in the

management of court and trial calen-
dars. Judicial sanction orders frequently
cite sections 2004, 3126 and 5015 of

: the Civil Practice Law and Rules.

Another variety emanates from the

Rules of the Chief Judge and the Chief

rules designate the Lawyers' Fund as

the depository for sanctions imposed

on lawyers for frivolous conduct in civil

i actions and proceedings, and counsel's

unjustified failure to attend a scheduled

i court appearance in a criminal or family

court proceeding.

The rules are published in 22 NYCRR

Parts 37, 130 and 130-a. They were

i first applied by the Court of Appeals
i against a party in Matter of the Minister
i V. 198 Broadway, Inc, 76 N.Y.2d 411

(1990); upon a lawyer in Maroulis v.
Berg, 77 N.Y.2d 831 (1991); and upon
both party and lawyer in Intercontinental
Credit Corp. v. Roth, 78 N.Y.2d 306
(1991).

At the close of 1996, all sanction rev-

enues totalled $1.1 million. Sanctions
have ranged in amount from $10 to

© $100,000.



Payouts and
Disbursements

Il awards of reimburse-
ment through 1996 total

$59.2 million. The cost of

dministering the fund as
a state agency last year was $506,000.
At year's end, the reserve in the fund's
special revenue account in the State
Treasury totalled $2.5 million.

The fund'’s revenues are appropriated
to the Board of Trustees by the State
Legislature annually in the Judiciary
Budget. For the fiscal year commencing
April 1, 1997, the Trustees have
requested appropriations of $8 million
for awards of reimbursement, and
$713,000 for the fund’'s administrative
costs.

Restitution and Subrogation Revenues

estitution and subrogation
revenues totalled $2.7 mil-
lion at the close of 1996.
These revenues were
secured from dishonest lawyers, their
estates, and from the settlement of
claims against collateral sources that
were economically liable for the under-
lying losses that the fund reimbursed.

While restitution revenues pale in com-
parison to reimbursement paid, there’s
a ready reason: few disbarred lawyers
have the wherewithal to reimburse
their victims, much less the Lawyers’
Fund. That's why client protection
funds nationwide are frequently consid-
ered remedies of last resort for victims
of lawyer theft.

The fund endeavors to recoup restitu-
tion whenever possible; by direct
action against dishonest lawyers and
other collateral sources, by negotiated
confessions of judgment, and by orders
of criminal courts entered pursuant to
the restitution provisions of the Penal
and Criminal Procedure Laws.

Civil claims are pursued against banks
and insurance companies that have
paid checks bearing the forged indorse-
ments of law clients. Other actions
include the enforcement of creditor
claims against the estates of dead
lawyers, and the prosecution of credi-
tor claims in bankruptcy court.

Section 468-b of the Judiciary Law
authorizes the fund to seek restitution
in its own right, and by subrogation and
assignment agreements with law clients
who have received awards.

The fund’s legal standing to pursue sub-
rogation claims was recognized by the
Court of Appeals in Clients' Security
Fund v. Grandeau, et al,, 72 N.Y.2d 62
(1988). Grandeau sustained the fund's
right, as subrogee of reimbursed law
clients, to pursue the law partner of a
dishonest lawyer for negligence in
supervising the management of the law
partnership.

X

| congratulate those who set up
this fund and the many honest

lawyers who have kept the fund
available.

Following the Grandeau decision, the
Legislature amended the Judiciary Law
to codify the fund's subrogation proce-
dures. (Chapter 624, Laws of 1988;
Judiciary Law, § 468-b (9). The statute
also grants the fund a statutory lien that
attaches to a dishonest lawyer's restitu-
tion obligations.

Litigation enforcing the fund’s subroga-
tion rights is frequently complex and
protracted, particularly in causes of
action asserted under the Uniform
Commercial Code. Restitution claims
are prosecuted by joint effort of the

fund's staff and the Department of Law.

Assistant Attorneys General who ably
represented the fund in 1996 include
Jennifer A. Whalen, Troy . Oeschsner,
Richard Cross and Carolyn Cairns
Olson.

These efforts have established impor-
tant precedents in the area of client
protection and creditor rights:

In Clients’ Security Fund v. Goldome, 148
Misc. 2d 157 (Sup. Ct, Monroe Co.
1990), Justice Boehm granted summary

: judgment to the fund for the face

amount of a law client's forged check.
The defendant bank was denied stand-
ing to challenge the Trustees’ exercise
of discretion in favor of the subrogor
law client.

In Lawyers’ Fund for Client Protection v.
Manufacturers Hanover, 153 Misc. 2d
360 (Sup. Ct,, Albany Co., 1991),
Justice Keegan clarified issues of com-
mon law by holding that an attorney in
a debt collection engagement has no
apparent authority to endorse the
client’s signature on the check that pays
the debt. The defendant bank was held
strictly liable to the fund as the client's
subrogee.



Matter of Estate of Sheridan, 149 Misc.
2d 519 (Surr. Ct,, Yates Co. 1991)
involved a novel feature of common
law. In Sheridan, the court recognized
the fund's capacity to assert the “sover-
eign’s prerogative right” to priority as a
creditor.

Surrogate Falvey ruled that the
Lawyers' Fund, in its capacity as an
instrumentality of New York State,
was entitled to priority over all other
nonsecured creditors of a dishonest
lawyer’s estate. The holding in
Sheridan was subsequently asserted
successfully in the fund’s subrogation
claims in Matter of Estate of
Zimmerman (Surr. Ct., Nassau Co.
#272547), and Rowley v. Besse, #836-
93 (Sup. Ct. Albany Co.).

Lawyers' Fund for Client Protection v.
Gateway State Bank, _ Misc. 2d ___
(Sup. Ct,, Albany Co., 1996) extended
the fund'’s creditor rights in a forged
indorsement case. In a decision by
Justice Keegan which denied the defen-
dant bank’s motion to dismiss the
fund's complaint, the court approved
Albany County as a proper county of
venue in subrogation actions by the
fund. It also afforded the fund, as sub-
rogee of an infant client, the benefit of
a tolling of the statute of limitations.
The defendant has taken an appeal to
the Appellate Division, Third
Department.

Restitution as a Disciplinary Sanction

t the Trustees’ behest,
the State Legislature in
1989 amended section
90 of the Judiciary Law

to grant the Appellate Divisions of the
i Supreme Court authority to order a

lawyer to make restitution for the theft
of client property.

New subdivision (6-a) permits an

Appellate Division to order restitution

in resignation as well as contested disci-
plinary proceedings. The statute also
provides that restitution orders are
enforceable as civil money judgments.

The Appellate Division, Third

Department, was the first court to
invoke the new statute. In Matter of
Cooper, 168 A.D.2d 695 (3rd Dept.
1990), it ordered Cooper to make
restitution of $1.03 million in thefts

¢ from three estates and a conservator-

¢ ship. The Court also ordered that resti-
i tution be paid to Cooper's victims, or

i the Lawyers’ Fund to the extent it

reimburses those losses.

Since Cooper, all of the Appellate
Divisions have used their restitution
authority. Representative cases include
Matter of Hirsch, 226 A.D. 2d 41 (1st
Dept. 1996); Matter of O'Sullivan, 214

A.D.2d 30 (2nd Dept. 1995); Matter of

Bishop, 204 A.D.2d 851 (3rd Dept.
1994); and Matter of Burgess, 201

. AD.2d 55 (4th Dept. 1994).

{ The restitution statute has proven to

be workable and helpful to the victims
of dishonest lawyers. It's also a flexible
complement to an Appellate Division's
broad authority over the practice of
law.

Matter of Natale, 211 A.D.2d 36 (2nd
Dept. 1995) is an apt example. In that
disbarment proceeding, the Appellate
Division, Second Department,
approved a unique restitution arrange-
ment to be administered by the fund’s
Executive Director.
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Please accept our heartfelt thanks.

You made the whole procedure a
very simple task for us.

The arrangement in Natale sanctions a
reimbursement pool to be funded by
legal fees owed to the disbarred
lawyer. One of the beneficiaries of the
pool is a young woman whose lawyer

| stole $388,000 from her medical mal-

practice recovery. It's hoped that the
reimbursement pool will provide her

with full restitution, above the
i $100,000 already provided by the

Lawyers' Fund.

Another innovative application of the

restitution statute can be found in
Matter of Dussault, 215 A.D.2d 843
(3rd Dept. 1995). In that disbarment
proceeding, the Appellate Division,

Third Department, provided judgments

of restitution to 100 escrow beneficia-
ries who were creditors of the dishon-

est lawyer’s clients. Those judgments
were converted into awards of reim-

bursement totalling $168,690.



Public Information and Consumer Education

nlike client protection

programs in many states,

the New York fund

encourages public infor-
mation about its efforts to protect con-
sumers from dishonest conduct in the
practice of law.

The Trustees' experience confirms that
responsible public efforts will promote,
and certainly not erode, public confi-
dence in the bar’s basic integrity, and its
concern for the well-being of clients.

Nowhere in the United States has
there been a public information effort
more extensive or varied. Early on the
Trustees were fortunate to retain The
Paige-Smith Group of Utica for expert
help in this area. It's been a rewarding
collaborative experience, with the
Paige-Smith Group providing the fund
with creative counsel in all its outreach
efforts.

These efforts began, simply enough,
with a plain-English brochure explaining
the fund's organization, its jurisdiction
and its procedures. That brochure, in
revised form, is widely distributed to
bar associations, government offices
likely to encounter complaints of
lawyer dishonesty, lawyer discipline
agencies, and law schools.

Related projects have included radio,
television, and newspaper interviews
about the fund, and two commercially
produced public service announce-
ments, one featuring former Governor
Cuomo.

To help lawyers, law office staffs, and
law students to better understand the
Appellate Divisions' banking and
recordkeeping rules, the fund has pro-
duced A Practical Guide to Attorney Trust
Accounts and Recordkeeping, now in its
third edition.

In 1995, the Trustees published a plain-
English guide to the law of escrow
called, Know Your Escrow Rights. That
consumer pamphlet was prompted by
the fact that 30 percent of all client
losses since 1982 have involved the
misuse of escrow funds by lawyers.

Know Your Escrow Rights has been dis-
tributed widely in downstate counties
where escrow losses occur most fre-
quently. As a help to the bar, the
Trustees published a companion article
called, Know Your Escrow Rights: The
Lawyers’ Edition, with citations to rele-
vant cases, statutes and administrative

10

regulations. Complimentary copies are
provided, in bulk, to all bar associations
and law schools in New York.

The fund has supplemented these
practical guides with the publication
of a series of eye-catching public ser-
vice announcements about the
Lawyers’ Fund for legal and law
school publications.

Trustees and staff address professional
and civic service organizations, and par-
ticipate in state and national disciplinary
conferences. The fund’s Executive
Director served, from 1987-1990, as a
member of the American Bar
Association’s Standing Committee on
Lawyers’ Responsibility for Client
Protection; and as Chair of the ABA’s
Advisory Commission on Client
Protection Funds from 1991 to 1993.

Bar associations are provided articles
about the fund's activities for publica-
tion in their journals and newsletters.
All awards of reimbursement are
announced publicly by press releases
that are distributed to the media
statewide.

A
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Attorney Trust Accounts:
The Video

In 1996, the fund joined with the New
York State Bar Association in producing
Attorney Trust Accounts and Law Office
Record Keeping, a 15-minute video that
focuses on court rules and accounting
standards that govern the fiduciary
obligations of lawyers to maintain
escrow and client trust accounts, IOLA
bank accounts, and law office record
systems.

The video also covers new court rules
regarding the reporting of bounced
checks on attorney trust accounts,
missing clients, and signatories for attor-
ney bank accounts. The video was
designed for a broad audience, includ-
ing law office staffs, law students,
accounting firms, banks, and other busi-
nesses that have escrow transactions
with New York lawyers and law firms.

As a public service, complimentary
copies of the video were distributed to
county and city bar associations
statewide, deans of law schools, law
school teachers of legal ethics, and
Attorney Disciplinary Committees.

In 1997, this video will be supplement-
ed by a manual for practitioners on the
subject of client trust accounting.

The Lawyers' Fund is working with the
New York State Bar Association, the
Association of the Bar of the City of
New York, and the Suffolk County Bar
Association to produce a practical
handbook for sole practitioners, small
law firms and law school students. The
Handbook on Client Trust Accounting for
New York Lawyers will include account-
ing and recordkeeping models, and
ethics opinions from leading bar associ-
ations on related topics.

What'’s A Power of Attorney?

With the help of the Government Law
Center of the Albany Law School of
Union University, the Lawyers' Fund in
1996 published a consumer pamphlet
guide on the subject of powers of
attorney.

What's A Power of Attorney? Answers for
New Yorkers is a 12-page guide, in plain
English and question and answer for-
mat, that addresses basic principles of
law, fiduciary conduct, and important
changes in New York statutes that
took effect on January 1, 1997.

Attorney General Dennis C. Vacco
generously volunteered to help in this
consumer protection effort by arrang-
ing for the Department of Law to
underwrite the cost of printing 100,000
copies of What's a Power of Attorney? to
be widely distributed to consumers and
senior citizen groups statewide.
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Evaluating Reimbursement Claims

claimant seeking reim-
bursement is provided a
two-page application
orm, together with nec-
essary instructions and a copy of the
Trustees’ procedural regulations.

Upon receipt of the claim, it's assigned
an identifying number, acknowledged,
and assigned to a member of the staff
for investigation. Claims are promptly
screened to establish prima facie eligi-
bility. An alleged loss that's not eligible
for reimbursement is dismissed by the
Executive Director with a written
explanation to the claimant why it does
not qualify for reimbursement.

Clients who allege a misappropriation
of money or property in the practice of
law are instructed to report their losses
to the appropriate Attorney
Disciplinary Committee and District
Attorney, and to cooperate with these
agencies in their investigations.

Unless a claim is clearly unfounded or
ineligible, the lawyer cited by the
claimant is provided a copy of the
client’s application and supporting
papers, and invited to respond to the
client's allegations.

Claims are readied for the Trustees
promptly following an Appellate
Division’s disciplinary decision involv-
ing the lawyer complained about —
typically a disbarment — or, in appro-
priate cases, following the lawyer’s
criminal conviction for larceny or simi-
lar conduct.

Thank you. It’s difficult to
adequately express my
appreciation and incredible relief
to have finally recovered this
money and to be able to pay my
bills and get out of debt.

Section 468-b of the Judiciary Law gives
the Trustees sole discretion to deter-
mine the merits of claims, the amount
of reimbursement to be awarded, and
to fix terms and conditions for its
awards. All claims presented to the
Trustees are accompanied by a written
report which summarizes the facts
relating to the client’s alleged loss, and
a recommendation for action by the
Trustees.

The Trustees evaluate these claims at
their quarterly meetings — upwards of
100 claims per meeting. Meetings of
the Board have been held in all twelve

judicial districts in New York State.

Venues in 1996 included Manhattan,
Rome and Buffalo.

As a convenience to clients and the
lawyers who assist them, most claims
are processed on the client's papers
and supporting documents and evi-
dence. Rarely does an attorney who is
charged with dishonest conduct con-
test or oppose an award. Hearings with
the Trustees, or a panel thereof, are
held when they deem necessary, or
when requested by a party to the
claim.

Awards are paid by the State
Comptroller, usually in lump sums,
upon vouchers certified jointly by the
Chairman, Treasurer and the Executive
Director.
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Judicial Review
of Rejected Claims

he Trustees, since 1982,
have reached final determi-
nations in 6894 applications
for reimbursement, approv-
ing 3675 and rejecting 3219 (47 per-
cent of all filed claims) as not meriting
reimbursement from the fund.

There has been only one instance

i where a claimant who was denied an

award challenged the Trustees’ deter-
mination in a judicial review proceeding
under Article 78 of the Civil Practice
Law and Rules.

In the Claim of Tabak, the Trustees
declined to make an award where it
appeared that the transaction with
Tabak’s attorney involved a personal
loan of money, not the theft of law
client money in the practice of law.

Justice James B. Canfield sustained the
Trustees' decision in Matter of Tabak v.
The Lawyers’ Fund, 166 Misc. 2d 502,
634 N.Y.S.2d 351 (Sup. Ct, Albany Co.
1995). The court reviewed the
Trustees’ broad grant of discretion from
the Legislature, their procedural regula-
tions, and their determination that the
claimant had not provided satisfactory
evidence of a reimbursable loss. The
court held that the fund's procedures
provided adequate due process, that
the Trustees’ determination was sup-
ported by the record, and that it was
neither arbitrary nor capricious.



Representation by Counsel

laimants seeking reim-

bursement are not obliged

to be represented by

counsel. Fund procedures
are straightforward and uncomplicated,
and staff provides help in documenting
client losses.

The Trustees nonetheless encourage
the participation of private counsel.

The theft of money or property con-
fronts law clients with legal problems.

The theft of a buyer's down payment in

the purchase of a residence, for exam-
ple, typically precipitates financial, legal
and practical problems for the buyer,
the seller, lending institutions, title
insurers and the like.

Members of the bar have come for-
ward enthusiastically to accept this
opportunity of public service. Indeed,
nearly half of all claimants filing with the
fund have counsel helping them with
their applications.

Thank you for awarding $7,000
. to my client. Now if the state
would put all of the money in the

fund and stop tapping it for the
General Fund, life would be a lot
better for victims of attorney
misdeeds.

Court rules of the Appellate Divisions
do not allow counsel to charge or
accept legal fees for this professional

service, except with the approval of the

Board of Trustees. See 22 NYCRR
603.24, 691.24, 806.16, 1022.35.

This statewide policy has been imple-

mented in section 7200.14 (b) of the
Trustees' regulations: no fee applica-

tions by lawyers, including public offi-

cers and court-appointed fiduciaries,

will be approved by the Trustees

“absent a showing of extraordinary cir-
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cumstances.” Since 1982, only two law

firms have requested the Trustees’

approval of fee applications. Neither
request was approved.

Schettino v. Alter, 140 A.D.2d 600 (2d

Dept. 1988) is an encouragement for

the bar to participate in work the of the

Lawyers’ Fund. In Schettino, the

Appellate Division, Second Department,

held that the fund is a quasi-judicial
agency, and that all participants in its
proceedings are absolutely immune

from defamation. This immunity extends
i to claimants and to lawyers who assist
i them in the processing of their claims.

Counsel are also provided certificates of
appreciation from the Board as a token
of its appreciation for this contribution
of public service.



Unearned Legal Fees

isciplinary Rule 2-110 of

the Lawyer’s Code of

Professional Responsibility

requires a lawyer to refund
unearned legal fees to a law client upon
the close of a legal representation.

About a third of all claims presented to
the Lawyers’ Fund involve so-called
“unearned retainers”: 2242 of 7413
claims since 1982. In most cases, the
claimants were clients at the time of
their lawyers’ disbarment or suspension
from practice. Not infrequently, they

paid legal fees in advance, oblivious that a

disbarment or suspension was imminent.

Because of the disciplinary system’s con-
fidentiality standards, these clients could
not know of their lawyers’ serious disci-
plinary troubles, or that they would not
be able to provide the legal services
they promised (and were paid for).

In many other claims, claimants misper-
ceive the fund as a forum to resolve
fee disputes. For busy government
agencies and bar associations, it's
understandable that clients complaining
of fees get referred to the Lawyers’
Fund, notwithstanding that many of
these claims are rejected.

The typical “unearned retainer” loss
that gets reimbursed is relatively small
in the scale of all losses — about
$2500. Notwithstanding, unearned
retainer claims are difficult to evaluate,
as the process requires a search for
“dishonest conduct” in a lawyer’s
refusal or inability to refund the
claimant’s legal fee.

| also want to take this
opportunity to thank you and your
committee for the way you have
treated our claim and the kind
consideration you showed us in
our conversations with you.

That requires a difficult sorting of evi-
dence of legal work actually provided
from issues of malpractice, neglect and
breach of contract. These difficulties
are compounded by the usual absence
of written retainer agreements, time
sheets, law client files, and the accused
lawyer’s refusal to cooperate.

i After several years' experience in

wrestling with these difficulties, the
Trustees amended their regulations in
1990 to codify the criminal-law con-
cept of “larceny by false promise” as a
species of “dishonest conduct” that can
result in an award of reimbursement
from the fund.

That codification is contained in section
7200.8 (Eligible Claims), subdivision
(e), of the Trustees’ regulations;

In a loss resulting from an attorney’s
refusal or failure to refund an
unearned legal fee as required by the
Lawyer’s Code of Professional
Responsibility, “dishonest conduct”
shall include an attorney’s misrepre-
sentation, or false promise, to provide
legal services to a law client in
exchange for the advance payment of
a legal fee.

An attorney’s failure to perform or
complete a legal engagement shall not
constitute, in itself, evidence of misrep-
resentation, false promise or dishonest
conduct.
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Reimbursement of a legal fee may be
allowed only if: (i) the attorney provid-
ed no legal services to the client in the
engagement; or (i) the legal services
that the attorney actually provided
were, in the Trustees’ judgement, min-
imal or insignificant; or (iii) the claim is
supported by a determination of a
court, a fee conciliation bureau, or an
accounting acceptable to the trustees
that establishes that the client is owed
a refund of a legal fee. No award
reimbursing a legal fee shall exceed
the actual fee that the client paid the
attorney.

In the event that a client is provided
equivalent legal services by another
attorney without cost to the client, the
legal fee paid to the predecessor
attorney will not be eligible for reim-
bursement, except in extraordinary
circumstances.

This standard is consistent with the
fund’s mission to provide reimburse-
ment for the misuse of law client
money resulting from a lawyer’s dis-
honest conduct. The fund’s experience
with this standard proves that it's work-
able, and acceptable to law clients as a
reasonable test of “dishonest conduct”
in the practice of law.



Theft of Personal Injury Settlements

common device of
lawyer theft nationwide
is the forgery of law
clients’ indorsements on
settlement checks in personal injury liti-
gation. The forgery typically follows the
unauthorized settlement of the client’s
litigation with an insurance carrier,
accompanied by the forgery of the
client’s signature on a general release
and a discontinuance of the lawsuit.

This species of theft is facilitated by a
long-standing industry practice to make
the insurance carrier’s settlement check
jointly payable to law client and attor-

ney. The insurance carrier mails the set-

tlement check to the attorney without
any notice to the law client.

With the cooperation of the New
York State Insurance Department, the
Trustees in 1988 fashioned a regulatory
device that has proven to be highly
effective in deterring and detecting
losses in this area of legal practice.

Thank you for your decision in my
favor. It has truly restored my faith
in the legal system in New York

State, a profession which | hope to

one day be a part of.

The device is called the “Regulation 64
Notice” which, since September 1988,
requires liability insurers and their
agents to provide law clients with writ-
ten notice of payment (11 NYCRR
216.9):

Upon payment of $5,000 or more in
settlement of any third party liability
claim, where the claimant is a natural
person, the insurer shall cause written
notice to be mailed to the claimant at
the same time payment is made, by
the insurer or its representative
(including the insurer’s attorney), to
the claimant’s attorney or other repre-
sentative of the claimant by draft,
check or otherwise. . . .

This Regulation 64 Notice has substan-
tially reduced losses in this area of legal
practice, and claims to the Lawyers'
Fund. The notice has also been respon-
sible for the criminal prosecution of
several lawyers for substantial grand lar-
cenies of law client settlements.
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Another helpful result of the Regulation
64 Notice is that check forgeries are
discovered promptly. This means that
losses can be recovered from banks
that improperly honored forged
indorsements under the Uniform
Commercial Code and, in some cases,
from the insurance carrier that settled
the claim. Before the Regulation 64
Notice, a dishonest lawyer's conceal-
ment of the forged indorsements fre-
quently barred these recoveries
because of applicable statutes of limita-
tions.

Based on the experience in New York
State, the American Bar Association
has approved the Regulation 64 Notice
as a Model Rule for attorney discipli-
nary systems nationwide. Versions of
Regulation 64 have been adopted in
California, Georgia, Maryland, New
Jersey, Pennsylvania and Rhode Island.



Losses in Investment Transactions

mong the most difficult

claims are those which

involve the loss of

money in investment
transactions with lawyers.

By the close of 1996, there were 942
claims filed that alleged losses in invest-
ment deals with lawyers. Reported
losses total $76 million. Since 1982, the
Trustees have approved awards in 262
claims, for total reimbursement of $9.1
million.

Filings for investment losses set new
records in 1996 80 new claims alleged
losses of $9.5 million. At year's end,
218 of 579 pending claims involved
investment losses of $25.1 million. The
fund's potential liability, adjusted for its
$100,000 maximum on individual loss-
es, approaches $14 million. Three
lawyers account for 161 pending
investment claims. Their victims allege
total losses of $14.7 million.

A large percentage of “investment”
claims do not qualify for reimburse-
ment. That's because the fund's
enabling statute requires that eligible
losses occur in “the practice of law.” In
addition, the legislative history of the
statute is clear that losses resulting
from a lawyer's activities as a “fiduciary’
alone do not qualify.

Consistent with the statute and legisla-
tive history, the Trustees require that a
claimant's loss be caused by a lawyer’s
dishonest conduct in the practice of
law and be traceable to an attorney-
client relationship.

Having been so ruthlessly and
cruelly taken advantage of by a
trusted advisor, neighbor and
friend, words cannot express my
gratitude to your organization.

To assist claimants and their counsel
understand this major limitation on the
fund’s jurisdiction, the Trustees have
adopted the following policy statement,
which is provided to every claimant
who seeks reimbursement for a loss in
an investment setting:

The Trustees will consider for pay-
ment only those claims arising out of
an attorney-client relationship.
Investment advice given by the
claimant’s attorney, although such
advice may result in the loss of
claimant’s money, is not, in and of
itself, a ground for seeking reimburse-
ment from the fund.

Claims arising out of investments may
be considered for payment, however,
when the attorney is in the possession
of the claimant’s money, which the
attorney has obtained by virtue of an
attorney-client relationship with the
claimant, when the attorney advises
the claimant to invest the money in a
business or other venture, and the
attorney then misappropriates the
claimant’s money.

Ordinarily, interest on investments will
not be reimbursed. Unless a claimant
establishes otherwise, all payments
received on the investment will be con-
sidered to be return of principal and
will be deducted from the claimant’s
initial investment with the attorney in
order to determine for fund purposes,
the claimant’s reimbursable loss.
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Thefts in Real
Property Transactions

early a third of all losses

reimbursed by the

Lawyers’ Fund involve

the theft of money in
real property transactions: $18.9 million
in 1026 awards since 1982.

The typical loss consists of the theft of
a down payment in the purchase and
sale of residential real estate: one- and
two- family residences, cooperatives
and condominiums. In downstate New
York, it has been the usual practice for
sellers to require a down payment
equal to 10 percent of the purchase
price, and for the seller's lawyer to hold
the down payment in escrow until title
passes.

The theft of a down payment presents
unique and immediate problems for
everyone: buyers and sellers, their
lawyers, title insurers, etc. These prob-
lems are magnified when the loss is dis-
covered on the eve of a closing.

It's fortunate that most thefts of down
payments by lawyers qualify for full
reimbursement