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Fiduciary and Law Office Record Keeping Rule

Disciplinary Rule 9-102 of the New York Lawyer’ s Code of Professional Responsibility isa uniform
rule of court adopted by the four Appellate Divisions of the Supreme Court in the exercise of their
authority to regulate members of the bar and the practice of law, principally pursuant to section 90 of the
Judiciary Law. DR 9-102 is published at 22 NYCRR 1200.46.

DR 9-102 contains the basic fiduciary standards set forth in Rule 1.15 of the American Bar Associa-
tion's Model Rules of Professional Conduct. But the New York rule is much more comprehensive than the
ABA ruleinitsdetail and practical scope in the day-to-day management of a private law practice.

Disciplinary Rule 9-102:

1200.46. Preserving identity of funds and prop-
erty of others; fiduciary responsibility; commin-
gling and misappropriation of client fundsor
property; maintenance of bank accounts; record
keeping; examination of records.

(a) Prohibition Against Commingling and
Misappropriation of Client Fundsor Property.
A lawyer in possession of any funds or other prop-
erty belonging to another person, where such pos-
session isincident to his or her practice of law, isa
fiduciary, and must not misappropriate such funds
or property or commingle such funds or property
with his or her own.

(b) Separate Accounts. (1) A lawyer whoisin
possession of funds belonging to another person
incident to the lawyer's practice of law, shall main-
tain such funds in a banking institution within the
State of New Y ork which agrees to provide dishon-
ored check reports in accordance with the provisions
of Part 1300 of thejoint rules of the Appellate Divi-
sions. "Banking institution" means a state or na-
tional bank, trust company, savings bank, savings
and loan association or credit union. Such funds
shall be maintained, in the lawyer's own name, or in
the name of afirm of lawyers of which he or sheisa
member, or in the name of the lawyer or firm of
lawyers by whom he or sheis employed, in a specia
account or accounts, separate from any business or
personal accounts of the lawyer or lawyer's firm,
and separate from any accounts which the lawyer
may maintain as executor, guardian, trustee or re-

ceiver, or in any other fiduciary capacity, into which
special account or accounts all funds held in escrow
or otherwise entrusted to the lawyer or firm shall be
deposited; provided, however, that such funds may
be maintained in a banking institution located out-
side the State of New Y ork if such banking institu-
tion complies with such Part 1300, and the lawyer
has obtained the prior written approval of the person
to whom such funds belong which specifies the
name and address of the office or branch of the
banking institution where such funds are to be main-
tained.

(2) A lawyer or the lawyer's firm shall identify
the specia bank account or accounts required by
section 1200.46 (b)(1) of this Part as an "Attorney
Special Account,” or "Attorney Trust Account,” or
"Attorney Escrow Account,” and shall obtain checks
and deposit dlips that bear such title. Such title may
be accompanied by such other descriptive language
as the lawyer may deem appropriate provided that
such additional language distinguishes such special
account or accounts from other bank accounts that
are maintained by the lawyer or lawyer's firm.

(3) Funds reasonably sufficient to maintain the
account or to pay account charges may be deposited
therein.

(4) Funds belonging in part to a client or third
person and in part presently or potentially to the
lawyer or law firm shall be kept in such specia
account or accounts, but the portion belonging to the
lawyer or law firm may be withdrawn when due
unless the right of the lawyer or law firm to receive
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it is disputed by the client or third person, in which
event the disputed portion shall not be withdrawn
until the disputeisfinally resolved.

(c) Notification of Receipt of Property; Safe-
keeping; Rendering Accounts; Payment or Deliv-
ery of Property. A lawyer shall:

(1) Promptly notify aclient or third person of the
receipt of funds, securities, or other propertiesin
which the client or third person has an interest.

(2) Identify and label securities and properties of
aclient or third person promptly upon receipt and
place them in a safe deposit box or other place of
safekeeping as soon as practicable.

(3) Maintain complete records of all funds, secu-
rities, and other properties of aclient or third person
coming into the possession of the lawyer and render
appropriate accounts to the client or third person
regarding them.

(4) Promptly pay or deliver to the client or third
person as requested by the client or third person the
funds, securities, or other propertiesin the posses-
sion of the lawyer which the client or third personis
entitled to receive.

(d) Required Bookkeeping Records. A lawyer
shall maintain for seven years after the events which
they record:

(1) Therecords of al depositsin and withdrawals
from the accounts specified in section 1200.46(b) of
this Part and of any other bank account which con-
cerns or affects the lawyer's practice of law. These
records shall specifically identify the date, source
and description of each item deposited, aswell as
the date, payee and purpose of each withdrawal or
disbursement.

(2) A record for special accounts, showing the
source of all funds deposited in such accounts, the
names of all persons for whom the funds are or were
held, the amount of such funds, the description and

amounts, and the names of all persons to whom
such funds were disbursed.

(3) Copies of all retainer and compensation
agreements with clients,

(4) Copies of all statementsto clients or other
persons showing the disbursement of funds to them
or on their behalf.

(5) Copiesof all bills rendered to clients.

(6) Copiesof all records showing payments to
lawyers, investigators or other persons, not in the
lawyer's regular employ, for services rendered or
performed.

(7) Copies of all retainer and closing statements
filed with the Office of Court Administration.

(8) All checkbooks and check stubs, bank state-
ments, prenumbered canceled checks and duplicate
deposit slips with respect to the specia accounts
specified in DR 9-102(B)(subdivision [b] of this
section) and other bank account which records the
operations of the lawyer's practice of law. (Note:
citation should probably read: " section
1200.46(b) of thisPart".)

(9) Lawyers shall make accurate entries of all
financial transactionsin their records of receipts and
disbursements, in their special accounts, in their
ledger books or similar records, and in any other
books of account kept by them in the regular course
of their practice, which entries shall be made at or
near the time of the act, condition or event recorded.

(10) For purposes of section 1200.46(d) of this
Part, alawyer may satisfy the requirements of main-
taining "copies’ by maintaining any of the following
items: original records, photocopies, microfilm,
optical imaging, and any other medium that pre-
serves an image of the document that cannot be
altered without detection.
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(e) Authorized Signatories. All specia account
withdrawals shall be made only to a named payee
and not to cash. Such withdrawals shall be made by
check or, with the prior written approval of the party
entitled to the proceeds, by bank transfer. Only an
attorney admitted to practice law in New Y ork State
shall be an authorized signatory of a special ac-
count.

(f) Missing Clients. Whenever any sum of
money is payable to aclient and the lawyer is un-
ableto locate the client, the lawyer shall apply to the
court in which the action was brought if in the uni-
fied court system, or, if no action was commenced
in the unified court system, to the Supreme Court in
the county in which the lawyer maintains an office
for the practice of law, for an order directing pay-
ment to the lawyer of any fees and disbursements
that are owed by the client and the balance, if any, to
the Lawyers Fund for Client Protection for safe-
guarding and disbursement to persons who are enti-
tled thereto.

(g) Designation of Successor Signatories.
(1) Upon the death of alawyer who was the sole
signatory on an attorney trust, escrow or special ac-
count, an application may be made to the Supreme
Court for an order designating a successor signatory
for such trust, escrow or special account who shall
be a member of the bar in good standing and admit-
ted to the practice of law in New York State.

(2) An application to designate a successor signa-
tory shall be made to the Supreme Court in the judi-
cial district in which the deceased lawyer main-
tained an office for the practice of law. The applica-
tion may be made by the legal representative of the
deceased lawyer's estate; alawyer who was affili-
ated with the deceased lawyer in the practice of law;
any person who has a beneficial interest in such
trust, escrow or specia account; an officer of acity
or county bar association; or counsel for an attorney
disciplinary committee. No lawyer may charge a
legal fee for assisting with an application to desig-
nate a successor signatory pursuant to thisrule.

(3) The Supreme Court may designate a succes-
sor signatory and may direct the safeguarding of
funds from such trust, escrow or specia account,
and the disbursement of such fundsto persons who
are entitled thereto, and may order that fundsin such
account be deposited with the Lawyers Fund for
Client Protection for safeguarding and disbursement
to persons who are entitled thereto.

(h) Dissolution of a Firm. Upon the dissolution
of any firm of lawyers, the former partners or mem-
bers shall make appropriate arrangements for the
maintenance by one of them or by a successor firm
of the records specified in section 1200.46 (d) of
this Part. In the absence of agreement on such ar-
rangements, any partner or former partner or mem-
ber of afirm in dissolution may apply to the Appel-
late Division in which the principal office of the law
firmislocated or its designee for direction and such
direction shall be binding upon all partners, former
partners or members.

(i) Availability of Bookkeeping Records; Re-
cords Subject to Production in Disciplinary In-
vestigations and Proceedings. The financia re-
cords required by this disciplinary rule shall be lo-
cated, or made available, at the principal New Y ork
State office of the lawyers subject hereto and any
such records shall be produced in responseto a
notice or subpoena duces tecum issued in connec-
tion with a complaint before or any investigation by
the appropriate grievance or departmental disciplin-
ary committee, or shall be produced at the direction
of the appropriate Appellate Division before any
person designated by it. All books and records pro-
duced pursuant to this subdivision shall be kept
confidential, except for the purpose of the particular
proceeding, and their contents shall not be disclosed
by anyonein violation of the lawyer-client privilege.

() Disciplinary Action. A lawyer who does not
maintain and keep the accounts and records as spec-
ified and required by this Disciplinary Rule, or who
does not produce any such records pursuant to this
Rule, shall be deemed in violation of these Rules
and shall be subject to disciplinary proceedings.
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Dear Colleague:

We are pleased to contribute this revised
version of A Practical Guide as a public service
for the bar of New York, law office staffs, and law
students.

It is intended as a plain-English guide to cur-
rent disciplinary and court rules, statutes and bar
association ethics opinions relating to attorney
trust accounts, and accounting standards for law
offices.

A Practical Guide was first published in April
1988, with the help of the Committee on Profes-
sional Ethics of the New York County Lawyers’
Association. This new version is prompted by
recent changes in court rules and statutes.

Like all practical guides, it is intended to pro-
vide a straightforward summary of the applicable
rules and standards when a lawyer holds client
money and escrow funds. It is not, of course, a
substitute for the black-letter provisions of the
New York Lawyer's Code of Professional Respon-
sibility.

This brochure may be reproduced without
further permission of the Lawyers’ Fund, in
connection with any educational, law office or bar
association activity.

We hope you find A Practical Guide to be
informative and helpful in your practice.

Eleanor Breitel Alter, Chairman

Bernard F. Ashe Ray W. Manuszewski
Theodore D. Hoffmann Eric A. Seiff
Charles J. Hynes Shirley B. Waters

Trustees

Frederick Miller,
Executive Director & Counsel



What are a lawyer’s ethical obligations
regarding client funds?

A lawyer in possession of client funds and
property is a fiduciary.l The lawyer must safe-
guard and segregate those assets from the lawyer's
personal, business or other assets.

A lawyer is also obligated to notify a client
when client funds or property are received by the
lawyer. The lawyer must provide timely and com-
plete accountings to the client, and disburse
promptly all funds and property to which the
client is entitled. A client’'s non-cash property
should be clearly identified as trust property and
be secured in the lawyer's safe or safe deposit
box.

These fiduciary obligations apply equally to
money and property of non-clients which come
into a lawyer’s possession in the practice of law.

What is an attorney trust account?

It's a “special” bank account, usually a check-
ing account or its equivalent, for client money and
other escrow funds that a lawyer holds in the
practice of law. A lawyer can have one account,
or several, depending on need. Each must be
maintained separately from the lawyer's personal
and business accounts, and other fiduciary ac-
counts, like those maintained for estates,
guardianships, and trusts.

An attorney trust account must be maintained
in a banking institution located within New York
State; that is, a “state or national bank, trust com-
pany, savings bank, savings and loan association
or credit union.” Out-of-state banks may be used
only with the prior and specific written approval
of the client or other beneficial owner of the
funds. In all cases, lawyers can only use banks
that have agreed to furnish “dishonored check no-
tices” pursuant to statewide court rules.?

1 Disciplinary Rule 9-102 of the Lawyer's Code of Professional
Responsibility, 22 NYCRR 1200.46. The Appellate Divisions’
Disciplinary Rules are published in 22 NYCRR Part 1200;
McKinney's Judiciary Law (Appendix); and McKinney ‘s New
York Rules of Court.

2 DR-9-102(b)(1), 22NYCRR1200.46(b)(1). The Dishonored
Check Reporting Rules, effective January 1, 1993, are reported
at 22 NYCRR Part 1300.



These rules also require that lawyers designate
these bank accounts as either Attorney Trust
Account, Attorney Special Account, or Attor-
ney Escrow Account, with pre-numbered checks
and deposit slips imprinted with that title.3

What is the purpose of an attorney trust
account?

To safeguard clients’ funds from loss, and to
avoid the appearance of impropriety by the
lawyer-fiduciary. The account is used solely for
funds belonging to clients and other persons inci-
dent to a lawyer’s practice of law.

Funds belonging partly to a client and partly to
the lawyer, presently or potentially, must also be
deposited in the attorney trust account. The
lawyer’s portion may be withdrawn when due,
unless the client disputes the withdrawal. In that
event, the funds must remain intact until the
lawyer and client resolve their dispute.

Withdrawals from the attorney trust account
must be made to named payees, and not to cash.
And only members of the New York bar can be
signatories on the bank account.

What about bank service charges?

A lawyer may deposit personal funds into the
attorney trust account that are necessary to main-
tain the account, including bank service charges.

Should interest-bearing accounts be used?

Lawyers, as fiduciaries, should endeavor to
make client funds productive for their clients. By
statute, every lawyer has complete discretion to
determine whether client and escrow funds
should be deposited in interest-bearing bank ac-
counts.#

For funds nominal in amount, or which will be
held only briefly by a lawyer or law firm, the
statute authorizes their deposit in so-called IOLA
bank accounts.

But lawyers may also establish interest-bearing
accounts for individual clients. For all client funds,

3 DR 9-102(b) (2); 22 NYCRR 1200.46(b)(2).
4 Judiciary Law, §497.



lawyers may use pooled accounts in banks which
have the capability to credit interest to individual
client sub-accounts. A lawyer or law firm may also
do the calculations necessary to allocate interest to
individual clients or other beneficial owners.

What is IOLA?

IOLA is the acronym for the Interest On Lawyer
Account fund and program.5 IOLA is a state
agency which uses interest on attorney trust ac-
counts to fund non-profit organizations which
provide civil legal services for the poor, and pro-
grams to improve the administration of justice.

The IOLA account is designed for nominal and
short-term client deposits: a sum of money, for ex-
ample, that would not generate more than $150 in
interest for the client-owner.

A lawyer’s participation in IOLA has no income
tax consequences for the lawyer, or for the client.
In addition, IOLA assumes the cost of bank ser-
vice charges and fees on the account.

IOLA's offices are at 36 West 44th St., Suite 711,
New York, New York 10036. Telephone (212) 944-
9640, or 1-800-222-10LA.

How should large trust deposits be handled?

When a client’s funds and the anticipated hold-
ing period are sufficient to generate meaningful
interest, a lawyer may have a fiduciary obligation
to invest the client’s funds in an interest-bearing
bank account.®

In that case, prudence suggests that a lawyer
consult with the client or other beneficial owner.
And when dealing with large deposits and es-
crows, lawyers and clients should be mindful of
federal bank deposit insurance limits.

There may also be income tax implications to
consider. Using the law client’s social security or
federal tax identification member on the bank ac-
count can avoid tax problems for the lawyer.

5 State Finance Law, §97-v; Judiciary Law, §497.

6 See, NYSBA, Comm. on Prof. Ethics, Ops. 554 (1983), 575
(1986); Assoc. Bar, NYC, Comm. on Prof. & Jud. Ethics, Op.
86-5 (1986).



May a lawyer retain the interest on an
attorney trust account?

No. A lawyer, as a fiduciary, cannot profit on
the administration of an attorney trust account.
While a lawyer is permitted to charge a reason-
able fee for administering a client’s account, all
earned interest belongs to the client. A lawyer’s
fee cannot be pegged to the interest earned.”

What happens if a trust account check
bounces?

A bounced check on an attorney trust account
is a signal that law client funds may be in jeop-
ardy. Banks in New York State report dishonored
checks on attorney trust accounts to the Lawyers’
Fund for Client Protection; for referral by the
Lawyers’ Fund to the proper attorney grievance
committee for such inquiry as the committee
deems appropriate.

These bank notices are required by the Appel-
late Divisions’ Dishonored Check Reporting
Rules.8 A “dishonored” instrument is a check
which the lawyer’s bank refuses to pay because of
insufficient funds in the lawyer's special, trust, or
escrow account.

The Lawyers’ Fund holds each dishonored
check notice for 10 days to permit the filing bank
to withdraw a report that was sent in error. How-
ever, the curing of an insufficiency of funds by a
lawyer or law firm will not constitute reason for
the withdrawal of a dishonored check notice.

Are there special banking rules for down
payments?

Yes. A buyer's down payment, entrusted with a
seller's attorney pending a closing, generally re-
mains the property of the buyer until title passes.
The lawyer-escrow agent is serving as a fiduciary,
and must safeguard and segregate the buyer's
down payment in a special trust account.

7 NYSBA, Ops. 532 (1981), 5682 (1987); NYC, Op. 81-68
(1981).

8 DR 9-102(b)(1), 22 NYCRR 1200.46(b)(1). The Dishonored
Check Reporting Rules, effective January 1, 1993, are reported
at 22 NYCRR Part 1300.



The purchase contract should make provision
for depositing the down payment in a bank ac-
count, the disposition of interest, and other es-
crow responsibilities.

A 1991 statute codifies the fiduciary obligations
of lawyers and realtors who accept down pay-
ments in residential purchases and sales, including
condominium units and cooperative apartments.9

This statute requires that the purchase contract
identify: (I) the escrow agent; and (2) the bank
where the down payment will be deposited pend-
ing the closing.

There are also special rules, promulgated by
the New York State Department of Law, where es-
crow accounts are established in connection with
the conversion of buildings into condominiums
and cooperatives.10

Are other bank accounts needed?

Yes. A practitioner needs a business account as
a depository for legal fees, and to pay operating
expenses. A typical designation is Attorney Busi-
ness Account. Lawyers also need special bank
accounts when they serve as fiduciaries for
estates, trusts, guardianships, and the like.

Where are advance legal fees deposited?

This depends upon the lawyer's fee agreement
with the client. If the advance fee becomes the
lawyer’s property when it is paid by the client, the
fee should be deposited in the business account,
and not in the attorney trust account.

If, on the other hand, the advance fee remains
client property until it is earned by the lawyer, it
should be deposited in the attorney trust account,
and withdrawn by the lawyer or law firm as it is
earned.!1

In either event, a lawyer has a professional
obligation to refund unearned legal fees to a client
whenever the lawyer completes or withdraws
from a representation, or the lawyer is discharged
by the client.12

9 General Business Law, Article 36-C, §§778,778-a.
10 see, General Business Law, §352-e(2-b).
11 see, NYSBA, Op. 570 (1985).
12 DR 2-110(a)(3); 22 NYCRR 1200.15(a)(3).



And advances from clients for court fees
and expenses?

This also depends upon the lawyer's fee agree-
ment with the client. If the money advanced by
the client is to remain client property until it is
used for specific litigation expenses, it should be
segregated and safeguarded in the attorney trust
account, or in a similar special account.

How are unclaimed client funds handled?

If a lawyer cannot locate a client or another
person who is owed funds from the attorney trust
account, the lawyer is required to seek a judicial
order to fix the lawyer’s fees and disbursements,
and to deposit the client’s share with the Lawyers’
Fund for Client Protection.13

What happens when a sole signatory dies?

The Supreme Court has authority to appoint a
successor signatory for the attorney trust account.
The procedures are set forth in court rules
adopted in 1994.14

What accounting books are required?

No specific accounting system is required by
court rule, but a basic trust accounting system for
a law firm consists of a trust receipts journal, a
trust disbursements journal, and a trust ledger
book containing the individual ledger accounts for
recording each financial transaction affecting that
client’s funds.

At a minimum, each client's ledger account
should reflect the date, source, and a description
of each item of deposit, as well as the date, payee,
and purpose of each withdrawal.

Many practitioners find that the so-called “one-
write” or “pegboard” manual systems provide an
efficient and economical method of trust account-
ing.15 There are also computer software packages
for law office trust accounting.

13 DR 9-102(f); 22 NYCRR 1200.46(f) .
14 DR 9-102(g); 22 NYCRR 1200.46(g) .

15 vendors include Eastern Systems, Inc., Safeguard Business
Systems, Inc., and McBee One-Write Bookkeeping Systems.



Whether it be an attorney trust account or the
lawyer’s operating account, each should be main-
tained daily and accurately to avoid error. All doc-
uments like duplicate deposit slips, bank state-
ments, canceled checks, checkbooks and check
stubs must be preserved for seven years.

Internal office controls are essential. It is good
business practice to prepare a monthly reconcilia-
tion of the balances in the trust ledger book, the
trust receipts and disbursements journals, the
bank account checkbook, and bank statements.

What bookkeeping records must be
maintained?

Every lawyer and law firm must preserve,16 for
seven years after the events they record:

— books of account affecting all attorney trust
and office operating accounts; and

— checkbooks and check stubs, bank state-
ments, pre-numbered canceled checks and dupli-
cate deposit slips.

Also, copies of:

— client retainer and fee agreements;

— statements to clients showing disbursements
of their funds;

— records showing payments to other lawyers
or non-employees for services rendered; and

— retainer and closing statements filed with
the Office of Court Administration.

“Copies” means original records, photo copies
or other images that cannot be altered without de-
tection.

In the event a law firm dissolves, appropriate
arrangements must be made for the maintenance
of the firm’s records, either by a former partner or
the successor law firm. In the absence of an
agreement, the local Appellate Division has the
authority to impose an arrangement.17

How are these rules enforced?
A violation of a Disciplinary Rule constitutes
grounds for professional discipline under section

16 DR 9-102(d); 22 NYCRR 1200.46(d).
17DR 9-102(h); 22 NYCRR 1200.46(h).



90 of the Judiciary Law. Also, the accounts and
records required of lawyers and law firms by
court rule may be subpoenaed in disciplinary
proceedings.

Lawyers are also required to certify their famil-
iarity and compliance with Disciplinary Rule 9-102
in the biennial registration form that is filed with
the Office of Court Administration.

What losses are covered by the Lawyers’
Fund?

The New York Lawyers’ Fund for Client Protec-
tion (previously the Clients’ Security Fund) is fi-
nanced by a $100 share of each lawyer's $300 bi-
ennial registration fee. The Lawyers’ Fund receives
no money from the IOLA program.

The Lawyers’ Fund, established in 1982, is min-
istered pro bono publico by a Board of Trustees
appointed by the State Court of Appeals.18 The
Trustees provide upwards of $8 million in reim-
bursement each year to victims of dishonest con-
duct in the practice of law.

The Lawyers’ Fund is authorized to reimburse
law clients for money or property that is misap-
propriated by a member of the New York bar, in
the practice of law. Awards are made after a
lawyer’s disbarment, and in situations where the
lawyer is unable to make restitution. The Fund’s
current limit on reimbursement is $200,000 for
each client loss.

To qualify for reimbursement, the loss must in-
volve the misuse of law clients’ money or prop-
erty in the practice of law. The Trustees cannot
settle fee disputes, nor compensate clients for a
lawyer’s malpractice or neglect.

Typical losses reimbursed include the theft of
estate and trust assets, down payments and the
proceeds in real property transactions, debt col-
lection proceeds, personal injury settlements, and
money embezzled from clients in investment
transactions.

The Lawyers’ Fund is located at 119 Washing-
ton Avenue, Albany, New York 12210. Telephone
(518) 434-1935, or 1-800-442-FUND. Visit our
Internet site at www.nylawfund.org.

18 Judiciary Law, §468-b; State Finance Law, §97-t.
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Attorney Trust Accountsand Law Office Record Keeping

What follows is the text of a pamphlet guide published by the New York Lawyers Fund and the New
York State Bar Association in connection with a video presentation -- “ Attorney Trust Accounts and Law
Office Record Keeping” -- which outlines the fiduciary, banking and record keeping standards of
Disciplinary Rule 9-102. The 15-minute video, with pamphlet guide, is available from the New York
Sate Bar Association’s Law Office Economics and Management Department. Call: (800) 699-5636.

I ntroduction

successful law practice requires office systems

and accounting controls to effectively serve
clients. On any given day, lawyersin New Y ork
State are entrusted with millions of dollarsin client
funds. It sthe lawyer’ s responsibility to preserve
and safeguard those funds, in conformity with court
rules, statutes and accepted business practices.

What follows is a guide to Attorney Trust Accounts
and Law Office Record Keeping, a public-service
video for the legal professionin New York State
produced jointly by the New Y ork State Bar Asso-
ciation and The Lawyers' Fund for Client Protec-
tion.

This 15-minute presentation focuses on current
court rules, statutes and procedures that govern the
fiduciary obligations of lawyers to maintain escrow
and client trust accounts, IOLA bank accounts, and
law office record systems. The video also covers
the Appellate Divisions new rulesfor bounced
checks, missing clients and signatories for attorney
trust accounts.

Attorney Trust Accounts and Law Office Record
Keeping is designed for a broad audience —in-
cluding members of the bar, law office employees,
law students preparing for admission to the bar,
accounting firms, and banks and other businesses
that have banking and escrow transactions with
New York lawyers and law firms.

This concise, plain-English overview of fiduciary,
accounting, and record keeping standards will re-
fresh every lawyer’ s knowledge of thisimportant

aspect of the practice of law. Observing these stan-
dards will also guard against complaints of profes-
sional misconduct and malpractice for the loss of
client and escrow funds.

Disciplinary Rule 9-102

D isciplinary Rule 9-102 of the Lawyer’s Code
of Professional Responsibility isthe control-
ling court rule for lawyers handling clients' money
and property, and for the maintenance of law office
records. The rule appliesto every lawyer and law
firmin New York State. See 22 NY CRR 1200.46.

The Appellate Divisions of the Supreme Court
have designated 9-102 as a“ Disciplinary Rule.”
That means that alawyer or law firm that violates
DR 9-102 is exposed to charges of professional
misconduct and discipline by an Appellate Divi-
sion of the Supreme Court.

Fiduciary Responsibility

he key word in DR 9-102 is “fiduciary.” Once

alawyer is entrusted with another person’s
money or property in the practice of law — and it
need not be alaw client — the lawyer assumes the
additional responsibility of becoming afiduciary.
Asevery lawyer knows, afiduciary isatrustee
with scrupulous obligations of trust, good faith,
and candor.

Therole of fiduciary has several basic ethical obli-
gations attached to it in financial transactions. The
general principles:
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® A trustee must segregate a client’s assets from
the trustee’ s own business and personal funds.
Clients' money, in particular, must be deposited
in bank accounts completely separate from the
trustee’ s own accounts. Property other than
money must be clearly identified as trust prop-
erty and secured in a safe or safe deposit box.

® A trustee must notify aclient or escrow benefi-
ciary in writing whenever the trustee receives
any funds or property on their behalf.

® A trustee must provide timely and complete
accountings of trust money or property in the
custody or control of the trustee.

® A trustee must promptly disburse all funds and
property to trust and escrow clients and benefi-
ciaries.

These fiduciary obligations apply equally to money
and property of non-clients which come into alaw-
yer’s possession in the practice of law.

For example, it is not uncommon in the purchase
and sale of aresidence for the seller’ s lawyer to
hold the purchaser’ s down payment in escrow until
the closing, or transfer of title. Thefiduciary rules
of DR 9-102 apply to the seller’ s lawyer, notwith-
standing that the purchaser is not the law client.

Engagement L etters

t the outset of alegal representation, it is good

business practice to provide the client with an
engagement letter, particularly where the fee to be
charged is expected to be $1,000 or more. The
letter serves as a permanent record of the under-
standing between the parties.

L aw Practice Bank Accounts

To comply with the fiduciary and banking obli-
gations of DR 9-102, lawyers and law firms
need at least two kinds of bank accounts. Thefirst
is an operating or business account for the deposit
of daily receipts, such aslegal fees, and the dis-
bursement of money to pay the operating expenses
of the law practice. The second isthe attorney
trust account — a separate account to be used ex-
clusively for entrusted client funds or escrow
money.

Attorney Trust Accounts

hen alawyer is entrusted with client or es-

crow funds, DR 9-102 requires that the
funds be deposited in a special bank account, usu-
ally a checking account. The account can be used
only for the management of client and escrow
funds.

These accounts must have a special designation:
— Attorney Trust Account, or

— Attorney Escrow Account, or

— Attorney Special Account.

Checks on these special client accounts must be
pre-numbered, and checks and deposit slips must
be imprinted with the title of the account.

A lawyer or law firm may maintain asingle ac-
count for all clients or individual accounts for spe-
cific clients or escrow beneficiaries. The point is
that these must be separate accounts, and that there
can be no commingling of client and escrow funds
with the lawyer’ s personal or business funds.

All signatories on these accounts must be lawyers
licensed to practicein New Y ork State. And these
specia client accounts must be maintained in ap-
proved banking institutions located within New
York State. Out-of-state banks may be used only
with the prior written consent of the client or es-
crow beneficiary.
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Depositsand Withdrawals

hen a lawyer receives funds, in the form of a

check or draft, that will be paid to aclient or
escrow beneficiary, the check or draft must be de-
posited into an attorney trust, escrow or special
account. Before disbursing funds from that de-
posit, the lawyer or law firm should make certain
that the deposit has cleared the payor’ s bank.

If abank charges service fees to maintain an attor-
ney trust, escrow or specia account, DR 9-102
permits a lawyer or law firm to deposit money into
the account to cover those charges. Thisisan obvi-
ous exception to the ethical ban on“commingling”.

Funds in which the lawyer and the client have a
present or potential shared interest — such asthe
proceeds of a personal injury settlement — are al'so
required to be deposited in the attorney trust, es-
crow or specia account.

The lawyer’ s share should be withdrawn from the
account by the lawyer or law firm assoon asit’s
earned or due, unless the client disputes the with-
drawal. Inthat event, the disputed portion of the
funds should be | eft intact until the dispute is re-
solved.

All withdrawals from an attorney trust, escrow or
specia account must be payable to named payees
and never to “cash.” And as noted previoudly, only
members of the bar can be signatories on these
specia accounts.

Advance L egal Fees

t is good business practice to deposit all fees paid

in advance into the attorney trust, escrow or spe-
cia account, to be withdrawn from the account as
earned by the lawyer or law firm.

If, on the other hand, the lawyer and client agree
that the advance fee becomes the property of the
lawyer when paid by the client, the fee should be

deposited in the lawyer’ s operating or business
account.

In either event, it isimportant to understand that
Disciplinary Rule 2-110 (@) (3) of the Lawyer’s
Code of Professional Responsibility requires a
lawyer to refund to alaw client all unearned fees
(and unused disbursements) at the conclusion of a
legal representation.

Interest on Attorney Trust Accounts

ecause alawyer is afiduciary when entrusted

with client funds and escrow property, the
lawyer may have afiduciary obligation to make
those funds productive by depositing them in
interest-bearing bank accounts.

If aclient’s funds are substantial and can earn sig-
nificant interest, the lawyer and client should con-
sider establishing a specia interest-bearing attor-
ney trust, escrow or special account for that client
or escrow beneficiary. The lawyer should make
sure that the bank understands the arrangement.
The lawyer should also use the client’s socia secu-
rity or federal tax identification number so that
interest is properly reported as being paid to the
client, not to the lawyer.

|OLA Bank Accounts

n many legal engagements, the attorney trust,

escrow or special account will be used for short-
term deposits of client funds. If the term isamat-
ter of days, it would not be economical to set up a
special interest-bearing account for that client.
The same would be true if only nominal amounts
of client money are involved.

For short-term and nominal deposits, New Y ork
law encourages the establishment of so-called
IOLA attorney trust accounts. 10LA isthe acro-
nym for the “Interest On Lawyer Account” pro-
gram that is authorized by state statute.



Attorney Trust Accounts, Escrow and Record Keeping 12

Pursuant to section 497 of the Judiciary Law, the
bank interest that’ s earned on these special ac-
counts statewide is pooled and distributed in grants
to fund civil legal services for the poor, and pro-
jects to improve the administration of justice in
New York State.

IOLA accounts can be established at most banksin
New York State. With respect to the interest gener-
ated by these accounts, there are no income tax
consequences for law clients or lawyers, Moreover,
IOLA pays the bank service feesto maintain these
special trust accounts.

Master Attorney Trust Accounts

he IOLA statute permits members of the bar to

use new banking programs that provide a seg-
regated “ sub-account” structure for lawyers and law
firms. These sub-account programs generate inter-
est for the law client or escrow beneficiary. With
these new programs, lawyers can manage funds of
numerous clients through one master attorney trust,
escrow or specia account. Banks maintain unique
and segregated accounts for law clients and escrow
beneficiaries, and their accounts are allocated their
respective shares of bank interest.

Lawyers May Not Profit With Bank Interest

eing afiduciary means that alawyer or law

firm cannot profit on the administration of an
attorney trust, escrow or special account. While a
lawyer is permitted to charge a reasonable fee for
administering aclient’s special bank account, all
earned interest belongs to the client or other person
whose money generated the interest. 1n no case can
alawyer charge or calculate alegal fee based on the
interest being earned on a client’ s trust account.

Bounced Checks

bounced check on an attorney trust, escrow or

specia account isasignal that client funds
may be in jeopardy. Pursuant to statewide court
rules, banksin New Y ork State now report
bounced checks on these accounts to the Lawyers
Fund for Client Protection. See 22 NYCRR
1200.46, 1300.1.

The Lawyers Fund holds each bounced check
notice for 10 days to permit the filing bank to with-
draw areport that was sent in error. If the noticeis
not withdrawn, the Lawyers' Fund forwards the
bounced check notice to the appropriate attorney
grievance committee for investigation, which in-
cludes an audit of the firm’s law client accounts.

Unclaimed Client Funds

here are times when alawyer or law firm can-

not locate a client or other person who is owed
funds from the attorney trust account. If this hap-
pens, Disciplinary Rule 9-102 (F-1) requires a
judicial order fixing and allowing legal fees and
disbursements owed to the lawyer. The court’s
order will provide that the balance be paid to the
Lawyers Fund for safeguarding and payment to its
owner.

Death of a L awyer/Sole Signatory

isciplinary Rule 9-102 (F-2) provides that

when a sole signatory on an attorney trust,
escrow or special account dies, the Supreme Court
inthelocal judicia district has authority to appoint
a successor signatory for the account.

Dissolution of aLaw Firm

n the event your law firm dissolves, arrange-

ments must be made for the maintenance of the
firm’ srecords, either by aformer partner or the
successor law firm. In the absence of an agree-
ment, the local Appellate Division of the Supreme
Court can impose an arrangement.
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Law Firm Accounting Systems

D isciplinary Rule 9-102 does not mandate the
use of a specific accounting system for alaw
practice. However, abasic system for alaw firm
consists of a cash received and fees charged jour-
nal, a cash disbursements journal, and a trust ledger
“book” which contains the individual ledger ac-
counts for recording each financial transaction
affecting each client’s funds.

Client Ledger Accounts

t aminimum, each client’s ledger account

should reflect the date, source, and a descrip-
tion of each item of deposit, as well as the date,
payee, and purpose of each withdrawal.

Many practitioners find that the so-called “one-
write” manual system provides an efficient and
economical method of trust accounting for their
law practices. Of course, computer software pack-
ages are becoming increasingly available. When
using a computer, alawyer should make periodic
and routine back-up copies of accounting files, and
make and preserve printed “hard” copies of those
accounts.

Maintain each client’s account daily and, as a mat-
ter of good business practice, prepare a monthly
reconciliation of the balancesin the trust ledger
book, the trust receipts and disbursements journals,
the bank account checkbook, and bank statements.

Maintaining Office and Banking Records

very lawyer and law firmin New Y ork State
must preserve, for seven years after the events
they record:
— copies of al accounting books for attorney
trust and office operating accounts
— checkbooks and check stubs, bank state-
ments, pre-numbered canceled checks and
duplicate deposit slips

— client retainer and fee agreements, state-
ments to clients showing disbursements of
their funds

— records showing payments to other lawyers
or non-employees for services rendered

— retainer and closing statements filed with
the Office of Court Administration.

Conclusion

vital role in preserving public confidencein

the honesty and integrity of lawyers when
entrusted with client and escrow money. Lawyers
earn that trust daily by keeping their fiduciary ac-
countsin true balance.

T he lawyer who serves as afiduciary fulfillsa

On another level, the lawyers of New Y ork State
protect clients when a colleague abuses that trust.
Lawyers finance, with a share of their biennial
registration fee, a program to reimburse clients for
the misuse of their money in the practice of law.
It's called the New York Lawyers Fund for Client
Protection.

The New Y ork State Bar Association and the Law-
yers Fund hope that the procedures and guidelines
presented in this video will help you understand
and maintain the fiduciary standards that are re-
quired of aprofession that’s committed to public
service.
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Foreword

ince 1982, New York State’s

legal profession, through its

Lawyers’ Fund for Client
Protection, has restored more than $75
million to law clients and beneficiaries of
escrow transactions for money and
property that was misused in the practice
of law. Each year the Trustees of the fund
budget $8 million to provide reimburse-
ment to eligible victims of lawyer
dishonesty.

Escrow losses coming to the Lawyers’
Fund typically involve escrows in real
property transactions, usually residential
sales and down payments. Other escrow
losses include bulk sales and special
deposits created in the course of litigation.

Because the New York Lawyers’ Fund
provides clients with coverage of
$200,000 per loss, most escrow thefts
qualify for full reimbursement if, of
course, the dishonest (and disbarred or
dead) practitioner is unable to make
restitution. In a typical year, losses are
attributable to less than 50 dishonest
lawyers. At the close of 1998, there were
more than 177,000 licensed lawyers in the
Empire State.

There’s an old and solid principle of
common law that law clients can rightfully
trust in the integrity of their attorneys.
That being said, no law client is excused
from exercising common sense, or an
informed judgment. In the field of escrow,
clients (and lawyers) have practical means
to prevent losses and, in some cases, to
promptly detect and remedy them.

Toward those ends, the Trustees of the
Lawyers’ Fund have published a pamphlet
called, Know Your Escrow Rights. It’s a
plain-English guide to the rights of
consumers and law clients, and the
fiduciary obligations of escrow agents. It’s
available from the Lawyers’ Fund without
charge.

The practical suggestions in Know Your
Escrow Rights are based upon New York
laws, rules and court decisions. Observing

them will help consumers avoid disagree-
ments in escrow transactions, and prevent
the misuse or loss of escrow money and
property. For the Lawyers’ Fund, every
dollar saved from loss is a dollar that will
be used to help other law clients in need of
reimbursement.

What follows is the plain-English text
of the consumer pamphlet, annotated as a
public service for members of the New
York bar. The preface to the consumer
edition includes the important admonition:

Because escrow agreements are legal
contracts that involve important rights and
obligations, the careful consumer will
consult an attorney before entrusting
money or property with an escrow agent.

What's an escrow?

An escrow is a legal arrangement to
help parties perform their contracts and
avoid disagreements. The escrow agree-
ment has three parties: a “depositor”, an
“escrow agent” and a “beneficiary”!

In the typical escrow, the depositor is
required to entrust money or property with
an escrow agent. The escrow agent holds
the escrow deposit until it can be released
to the beneficiary upon the happening of
some future event, or the performance of
some condition.?

A common example involves the down
payment in the purchase and sale of a
residence, condominium or cooperative.
The contract frequently requires that the
buyer’s down payment be paid to the
seller’s lawyer, in escrow, or to a real
estate broker, pending the title closing.®

In this escrow example, the buyer is the
depositor, and the seller is the beneficiary.
The seller’s lawyer or real estate broker is
the escrow agent who undertakes to
safeguard the down payment in a special
bank account until the contract has been
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performed, or is canceled by the buyer and
seller*

If the purchase goes forward as
planned, the escrow agent will release the
down payment to the seller at the title
closing. If the buyer and seller agree to
cancel their contract, the escrow agent is
usually required to return the down
payment to the buyer.

The escrow will terminate when the
contract has been performed;® aban-
doned;® or the escrow fund depleted.’

What are other examples
of escrows?

Other escrows include settlements in
personal injury and other court cases;
agreements to distribute property in
matrimonial actions; and, in the bulk sale
of business assets, escrows to insure that
taxes and business debts will be paid.

There are also consumer escrows that
are regulated by special state laws.
Examples include escrow accounts for
rent security deposits;® real property tax
escrow accounts required by mortgage
lenders;? deposits paid to builders
constructing new homes;* down payments
for homeowners associations and time-
share projects;* advance fees paid to
automobile brokers;'2 membership fees
paid to health clubs and licensed camp-
grounds;* and entrance fees and deposits
paid on life-care community contracts.*

Are written escrow ag reements
required?

Not in all cases. However, someone
considering an escrow transaction should
insist that the escrow agreement be in
writing, and be reviewed by a lawyer.
Every escrow agreement should contain
provisions which set forth:

o the names and addresses of the
depositor, the escrow agent and the
beneficiary;

o the amount of the escrow deposit;




o the name and address of the bank
where escrow money will be deposited,
and the title and number of the bank
account;

e whether the escrow agent is
required to use an interest-bearing
account, and how the interest earned on
the deposit will be distributed;

e the conditions that must occur or be
performed before the escrow agent can
release the escrow fund;

o time limits for the performance of
these conditions;

o the names and addresses of all
persons who will be paid the escrow
fund; and

e the duties of the escrow agent in the
event the conditions of the escrow
agreement cannot be met.*

It’s also a good practice for the
parties, or their attorneys, to require a
copy of the written agreement, and a
periodic status report from the escrow
agent regarding the current balance in
the escrow account, if any, and its
location.

Who does an escrow agent
work for?

The escrow agent’s authority is
defined and controlled by the escrow
agreement.’® It is beyond an escrow
agent’s authority to amend or reform an
inadequate or ambiguous escrow
agreement.*’

A person who serves as an escrow
agent is a fiduciary, with duties to all
parties who have an interest in the
escrow property.'® The most important
duty is to safeguard the escrow prop-
erty.”® If it’s money, it must be deposited
in a special bank account that’s separate
from the escrow agent’s personal and
business accounts.®

An escrow agent should provide the
parties with a receipt for the escrow
property, a copy of the escrow agree-
ment and keep complete and accurate
records.?* Depositors and beneficiaries
have a right to a full accounting of the
escrow agent’s management of the
escrow property.?

An escrow agent has the legal duty to
comply strictly with the terms and
conditions of the escrow agreement.?
Escrow property cannot be delivered to
anyone, except in accordance with the
provisions of the escrow agreement.?

An escrow agent who releases escrow
property in violation of an escrow
agreement is subject to money damages
in a civil court action brought by any

party who has suffered economic loss
because of the agent’s breach of duty.?

A law firm commits a conversion when
it withdraws a legal fee from a settlement
escrow and prejudices the superior rights
of an escrow beneficiary.?

Are escrow agents paid for their
services?

Escrow agents can serve with or without
compensation. If an escrow agent expects
to be paid for administering an escrow
account or property, the matter of fees and
reimbursement of expenses should be
clearly set forth in the escrow agreement.

Can escrow agents assert liens
against escrow property?

No. An escrow agent can have no claim
or lien on the escrow deposit for services
rendered,? unless the escrow agreement
provides otherwise.?®

The escrow agent is simply a custodian
of the escrow property,?® which must be
paid out as the escrow agreement pro-
vides.®

Are interest-bearing accounts
required for escrow deposits?

Not in all cases,* but escrow agreements
should require interest-bearing accounts
when escrow funds can generate significant
interest for one or more of the parties. For
small and short-term escrow deposits,
lawyers are permitted by state law to use
so-called “IOLA” bank accounts”.®
Interest earned on these IOLA accounts is
pooled and used to finance civil legal
services for the poor.®

If you arrange for an interest-bearing
bank account, the escrow agent and bank
may require a Social Security or Federal
Tax ldentification number for federal and
state income tax purposes.

Can escrow agents keep bank

interest?

No. All interest that’s earned on an
escrow deposit should be paid out in
accordance with the escrow agreement, or
to the party whose money generated the
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interest. It would be a conflict of interest
for an escrow agent, as a fiduciary,® to
require that bank interest be treated as
compensation for services rendered.®

If an escrow deposit is stolen,
who bears the loss?

Unless an escrow agreement provides
otherwise, the loss generally falls on the
party who owned the escrow property at
the time of its theft.*® In the case of a stolen
down payment, that’s usually the buyer,
who may be asked by the seller to replace
the down payment before title closes. Of
course, an injured party will have the right
to seek money damages from the dishonest
escrow agent.¥’

Are there danger signals to
watch for?

Yes, and consumers can protect them-
selves against losses. A deposit of money
with an escrow agent should be made by
check, for example, and not with cash. The
check should be promptly deposited in a
special bank account identified in the
escrow agreement. The depositor should
review the endorsement on the check to
make sure that the escrow agent has made
the proper bank deposit. The beneficiary of
an escrow agreement should be wary if an
escrow agent delays in releasing escrow
property. And a bounced check from an
escrow agent is a signal that escrow money
might have been misused. In these situa-
tions, the careful consumer will promptly
consult a lawyer.

How to handle disputes.

The escrow agent must make an
independent determination whether the
parties have complied with the escrow
agreement.® A party who claims a right to
an escrow deposit must show a clear right
to the deposit.*® An escrow agent who is
uncertain as to which claimant is entitled to
possession of the escrow deposit, or
whether the agreed condition in the escrow
agreement has been performed, has the
remedy of interpleader, *° in which the
escrow agent deposits the escrow with a
court and seeks a judicial determination as
to its rightful owner.*

What's the Lawyers’ Fund for

Client Protection?

The New York Lawyers’ Fund is a state
agency that the legal profession finances to




protect law clients from dishonest
conduct in the practice of law.*?

The Lawyers’ Fund is administered
by a Board of Trustees composed of
lawyers and non-lawyers.* The
Trustees are permitted to reimburse
law clients when a lawyer misuses or
steals client money and property in the
practice of law.*

The fund’s coverage is $200,000
per client loss.*® To qualify, the loss
must occur in the practice of law, and
an attorney-client relationship.*

Reimbursement procedures are
simple and cost-free. In addition,
lawyers who help clients seek
reimbursement cannot charge legal
fees for this professional service.’

Losses reimbursed by the fund
include the theft of down payments in
real property transactions, estate and
trust assets, personal injury settle-
ments and money embezzled from
clients in investment transactions. The
fund cannot settle fee disputes, or
compensate for a lawyer’s malpractice
or neglect.*®

A law client seeking reimbursement
must also filea complaint with the
appropriate Attorney Grievance
(Disciplinary) Committee in the
locality where the lawyer practices,
and cooperate fully with the
Committee’s investigation.*® Awards
from the fund are generally made after
a lawyer’s disbarment, and where the
lawyer is unable to make restitution.

Application forms, information and
other help is available from the offices
of the New York Lawyers’ Fund in
Albany. Telephone 518-434-1935 or
800-442-FUND (3863). Internet:
www.nylawfund.org

Frederick Miller,
Executive Director and
Counsel, New York
Lawyers’ Fund for
Client Protection.

Special thanks to Stefanie R. DiLallo,
a student at Albany Law School, for her
research help.

The Trustees of the New York Lawyers’ Fund

Eleanor Breitel Alter of
Manhattan has served as
Chairman of the Board of
Trustees since 1985. She is
a partner in the Manhattan
law firm of Kasowitz,
Benson, Torres &
Friedman.

Theodore D. Hoffmann of
Hicksville, Nassau County, is
Vice-Chairman of the Board.
Mr. Hoffmann is Counsel to
the Garden City law firm of
Albanese, Albanese & Fiore.

Charles Joseph Hynes
of Brooklyn is the
District Attorney of
Kings County.

administration of the fund; and section 97-t of the

Section 468-b of the Judiciary Law provides for the

State Finance Law governs the management of its
assets as a special trust account on deposit in the State
Treasury. Both statutes vest management authority in the

fund’s Board of Trustees.

They serve renewable terms of three years, and without
compensation for their services. Since 1981, the Court of
Appeals has preserved the mix of five members of the bar
and two business and community leaders.

The Board’s officers are a Chairman, Vice-chairman,
and Treasurer. The fund’s Executive Director serves as the
Board’s Secretary and its Counsel.

Statutes and judicial precedent give the Board sole
discretion to determine the merits of claims, and the
amount of reimbursement to be awarded.

Distinguished former members of the Board of Trustees
include Chief Judge Judith S. Kaye (1981-1983); Joseph
Kelner, Esqg. (1981-1982); Anthony R. Palermo, Esq.
(1981-1990); and John F.X. Mannion (1981-1992).
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Ray W. Manuszewski of
Cheektowaga, Erie County,
is the fund’s Treasurer. A
graduate of Canisius College
(1951), Mr. Manuszewski is
a former Regional President
of Manufacturers Hanover
Trust Company N.A. in
Buffalo.

-'.._

Eric A. Seiff lives in
the Bronx and is a
partner in the
Manhattan law firm
of Seiff Kretz &
Maffeo.

Bernard F. Ashe of
Delmar, Albany
County, is a former
General Counsel to
New York State United
Teachers.

Shirley B. Waters of
Rome, Oneida County,
is Vice President of the
Rome Sentinel Com-
pany, which publishes
the Daily Sentinel
newspaper.
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Attorney Registration

Sections 468 and 468-a of the Judiciary Law create a biennial registration program for the legal
profession in New York State. The statutes establish a central registry of admitted attorneys which is
maintained by the Office of Court Administration, and a $300 biennial registration fee which is split
between the New York Lawyers' Fund for Client Protection and the Attorney Licensing Fund.

The Lawyers Fund reimburses clients and escrow beneficiaries for money and property that is
misappropriated by attorneys in the practice of law in situations where the dishonest attorney is unable to
make restitution. The Attorney Licensing Fund is used to finance the operations of the New York Sate
Board of Law Examiners; the Appellate Divisions Committees on Character and Fitness; the Attorney
Grievance Committees in the Sate' s four judicial departments; and the Office of Court Administration’s

Attorney Registration program.

Rules of the Chief Administrative Judge governing the registration of attorneys are reported at 22
NYCRR Part 100. The Office of Court Administration maintains a directory of attorneys on the court sys-

tem's Internet site: www.courts.state.ny.us

Judiciary Law 8§ 468:

1. It shall be the duty of the chief administrator of
the courts to enter in abound book or volume to be kept
by him for that purpose, which shall be known and
designated as and is hereby made the "official register
of attorneys and counsellors-at-law in the state of New
York," the names and residences of attorneys newly
admitted to practice in the aphabetical order of the first
letter of their surnames, the title of the court and the
time and place where admitted. The said "officia regis-
ter of attorneys and counsellors-at-law in the state of
New York," is hereby declared to be a public record
and presumptive evidence that the individual s therein
named were admitted to practice as attorneys and coun-
sellors-at-law in the courts of record of this state.

2. The chief administrator shall provide the public
with information contained in such official register.
Upon request, the office of the court administration
shall disclose whether a person is registered as an attor-
ney as required by section four hundred sixty-eight-a of
this chapter. Where the official register indicates that an
attorney has resigned from the bar, or has been removed
or suspended from practice by an appellate division of
the supreme court and has not been readmitted to prac-
tice, that fact shall also be disclosed.

Judiciary Law 8468-a:

1. Every attorney and counsellor-at-law admitted to
practice in this state on or before January first, nineteen
hundred eighty-two, whether resident or nonresident,
shall file abiennial registration statement with the
administrative office of the courts on or before March
first, nineteen hundred eighty-two in such form as the
chief administrator of the courts shall prescribe. An
attorney who is admitted to practice after January first,
nineteen hundred eighty-two and on or before January
first, nineteen hundred eighty-six, shall file aregistra-
tion statement within sixty days after the date of admis-
sion. An attorney who is admitted to practice after
January first, nineteen hundred eighty-six shall filea
registration statement prior to taking the constitutional
oath of office.

2. Attorneys shall register biennially on the dates
prescribed by the chief administrator. In the event of a
change in information previously submitted, an attorney
shall file an amended statement within thirty days of
such change.

3. The chief administrator shall prescribe the formin
which such registry of attorneys shall be maintained
and the procedures for public access thereto, and may
make all such other rules and regulations necessary and
appropriate to implement and enforce the provisions of
this section.
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4. The biennial registration fee shall be three hun-
dred dollars, sixty dollars of which shall be allocated to
and be deposited in afund established pursuant to the
provisions of section ninety-seven-t of the state finance
law and the remainder of which shall be deposited in
the attorney licensing fund. Such fee shall be required
of every attorney who is admitted and licensed to prac-
tice law in this state, whether or not the attorney is
engaged in the practice of law in this state or elsewhere,
except attorneys who certify to the chief administrator
of the courts that they have retired from the practice of
law.

5. Noncompliance by an attorney with the provisions
of this section and the rules promulgated hereunder
shall constitute conduct prejudicial to the administra-
tion of justice and shall be referred to the appropriate
appellate division of the supreme court for disciplinary
action.

19
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New York Lawyers Fund for Client Protection

The principal sources of revenue for the New York Lawyers' Fund are a $100 share of the $300
biennial registration fee and earned interest on the fund’ s trust account in the State Treasury. That
account was created in 1981 pursuant to section 97-t of the Sate Finance Law.

Other revenues include recoveries secured by the fund in the enforcement of its subrogation rights
against dishonest attorneys and collateral sources like banks and insurance companies, contributions,
and sanctions imposed on attorneys for engaging in frivolous conduct in the course of civil litigation (see
22 NYCRR Parts 130 and 131-a). The Lawyers Fund gets no money from the Interest On Lawyer
Account (IOLA) program, or fromthe state’ s general tax revenues.

The administration of the Lawyers Fund is governed by section 468-b of the Judiciary Law. Section
468-b is a broad grant of authority to the fund’s Board of Trustees to determine the merits of claims
seeking reimbursement from the fund. That authority, and the fund’ s procedures, are fleshed out in the
Trustees' Regulations, which are reported at 22 NYCRR Part 7800. The Trustees' Regulations are also
available at the fund’s Internet Website: www.nylawfund.org

The offices of the Lawyers’ Fund are located at 119 Washington Avenue, Albany, NY 12210.

Telephone: (800) 442-3863. Fax: (518) 434-5641.

State Finance Law § 97-t.

1. Thereis hereby established in the custody of the
state comptroller a specia fund to be known as the
"lawyers fund for client protection of the state of New
York".

2. The full amount of the allocable portion of the
biennial registration fee collected pursuant to the pro-
visions of section four hundred sixty-eight-a of the
judiciary law and such other monies as may be credited
or otherwise transferred from any other fund or source,
pursuant to law, including voluntary contributions,
together with any interest accrued thereon, shall be
deposited to the credit of the lawyers fund for client
protection of the state of New Y ork. All deposits of
such revenues not otherwise required for the payment
of claims as hereinafter prescribed shall be secured by
obligations of the United States or of the state having a
market value equal at all times to the amount of such
deposits and all banks and trust companies are autho-
rized to give security for such deposits. Any such reve-
nues in such fund, may be invested in obligations of the
United States or of the state, or in obligations the prin-
cipal and interest on which are guaranteed by the Uni-
ted States or by the state.

Judiciary Law 8468-b

1. The court of appeals shall appoint a board of
trustees to administer the lawyers fund for client pro-
tection of the state of New Y ork established pursuant to
section ninety-seven-t of the state finance law. Such
board shall consist of seven members. Of the trustees
first appointed, three shall be appointed for aterm of
three years; two for aterm of two years; and two for a
term of one year. As each such term expires, each new
appointment shall be for aterm of three years. The
court of appeals may require such reports or audits of
the board as it shall from time to time deem to be neces-
sary or desirable.

2. The board shall have the power to receive, hold,
manage and distribute the funds collected hereunder for
the purpose of maintaining the integrity and protecting
the good name of the legal profession by reimbursing,
in the discretion of the trustees to the extent they may
deem proper and reasonable, losses caused by the dis-
honest conduct of attorneys admitted to practice in this
state. For purposes of this section, the term " dishonest
conduct” shall mean misappropriation or wilful misap-
plication of clients money, securities, or other property,
by an attorney admitted to practicein this state.
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3. The board of trustees shall adopt regulations for
the administration of the lawyers fund for client protec-
tion of the state of New Y ork and the procedures for
presentation, consideration, allowance and payment of
claims, including the establishment of a maximum
limitation for awards to claimants.

4. The board of trustees shall have the sole discre-
tion to determine the merits of claims presented for
reimbursement, the amount of such reimbursement and
the terms under which such reimbursement shall be
made. Such terms of reimbursement shall require that
the claimant execute such instruments, take such action
or enter into such agreements as the board of trustees
shall require, including assignments, subrogation agree-
ments and promises to cooperate with the board of
trustees in making claims against the attorney whose
dishonest conduct resulted in the claim.

5. The board of trustees shall serve without compen-
sation but shall be entitled to receive their actual and
necessary expenses incurred in the discharge of their
duties.

6. The board of trustees may employ and at pleasure
remove such personnel asit may deem necessary for the
performance of its functions and fix their compensation
within the amounts made available therefor.

7. The board of trustees shall be considered employ-
ees of the state for the purpose of section seventeen of
the public officers law.

8. All payments from the lawyers fund for client
protection of the state of New Y ork shall be made by
the state comptroller upon certification and authoriza-
tion of the board of trustees of said fund.

9. Acceptance of an award of reimbursement from
the lawyers fund for client protection shall, to the ex-
tent of such award, (a) subrogate the fund to any right
or cause of action that accrued to the claimant asa
consequence of the dishonest conduct that resulted in
the claimant's award and (b) create alien in favor of the
fund that shall attach to any money asset that is desig-
nated to be paid to the claimant from, or on behalf of,
the attorney who caused the claimant's loss. If the fund
fully reimburses the claimant's loss, as determined by
the board of trustees, the lien shall be in the amount of
the fund's award. If the claimant's |oss exceeds the
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fund's award, the lien shall not extend to the claimant's
right to recover additional restitution from the attorney
for the claimant's unreimbursed loss. In the event of a
recovery by the fund, a claimant shall be entitled to any
money recovered in excess of the fund's award of reim-
bursement to the claimant.
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Interest On Lawyer Account (IOLA) Program

New York law encourages attor neys who have been entrusted with client and escrow funds to make
those funds productive in interest-bearing bank accounts. Section 497 of the Judiciary Law also
authorizes practitioners to utilize special bank accounts (sometimes called IOLA bank accounts for the
deposit of “ qualified funds’ belonging to law clients and escrow beneficiaries in the practice of law.

An IOLA bank account is a species of the attorney trust account that is required by court rule (DR 9-
102). Section 497 of the Judiciary Law grants broad discretion to attorneys to participate in the IOLA
program. It also immunizes them from disciplinary and civil liability should they determine not to use

| OLA bank accounts.

The IOLA statute requires participating banks to remit the earned interest on IOLA bank accounts, net
after bank service charges and fees, to the IOLA state agency. That fund’s Trustees distribute the pooled
revenue, in the form of grants, to organizations which provide civil legal services to needy persons and
projects which improve the administration of justice in New York. The Trustees regulations are reported

at 21 NYCRR Part 7000.

“Qualified funds’ are defined in subdivision (2) of section 497, and IOLA’s Trustees have determined
that a deposit of client fundsis“ qualified”, for purposes of the statute, if the escrow deposit would not

generate $150 in interest.

The offices of the IOLA Fund are located at 36 West 44™ Street, New York, NY 10036. Telephone;

(800) 222-I0LA (4652). Fax: (212) 944-9836.

The constitutionality of IOLA-type programs is the subject of pending litigation in the federal courts.
See, Phillips v. Washington Legal Foundation, Inc., 118 S. Ct. 1925 (1998).

Judiciary Law 8497

1. An"interest on lawyer account” or "IOLA" isan
unsegregated interest-bearing deposit account with a
banking institution for the deposit by an attorney of
qualified funds.

2. "Qualified funds" are moneys received by an
attorney in afiduciary capacity from aclient or benefi-
cial owner and which, in the judgment of the attorney,
are too small in amount or are reasonably expected to
be held for too short atime to generate sufficient inter-
est income to justify the expense of administering a
segregated account for the benefit of the client or bene-
ficial owner. In determining whether funds are qualified
for deposit in an IOLA account, an attorney may use as
aguide the regulation adopted by the board of trustees
of the IOLA fund pursuant to subdivision four of sec-
tion ninety-seven-v of the state finance law.

2-a. "Funds received in afiduciary capacity" are
funds received by an attorney from a client or beneficial
owner in the course of the practice of law, including but
not limited to funds received in an escrow capacity, but
not including funds received as trustee, guardian or
receiver in bankruptcy.

3. A "banking institution" means a bank, trust com-
pany, savings bank, savings and loan association, credit
union or foreign banking corporation whether incorpo-
rated, chartered, organized or licensed under the laws of
this state or the United States, provided that such bank-
ing institution conductsits principal banking business
inthis state.

4. (a) An attorney shall have discretion, in accor-
dance with the code of professional responsibility, to
determine whether moneys received by an attorney in a
fiduciary capacity from a client or beneficial owner
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shall be deposited in non-interest, or in interest-bearing
accounts. If in the judgment of an attorney any moneys
received are qualified funds, such funds shall be depos-
ited in an IOLA account in a banking institution of his
or her choice offering such accounts.

(b) The decision as to whether funds are nominal in
amount or expected to be held for a short period of time
rests exclusively in the sound judgment of the lawyer or
law firm. Ordinarily, in determining the type of account
into which to deposit particular funds held for aclient,
alawyer or law firm shall take into consideration the
following factors:

(i) the amount of interest the funds would earn dur-
ing the period they are expected to be deposited;

(i) the cost of establishing and administering the
account, including the cost of the lawyer or law firm's
services,

(iii) the capability of the banking ingtitution, through
subaccounting, to calculate and pay interest earned by
each client's funds, net of any transaction costs, to the
individua client.

(c) All quaified funds shall be deposited in an IOLA
account unless they are deposited in:

(i) a separate interest bearing account for the particu-
lar client or client's matter on which the interest will be
paid to the client; or

(i) an interest bearing trust account at a banking
institution with provision by the bank or by the depos-
iting lawyer or law firm for computation of interest
earned by each client's funds and the payment thereof to
the client.

(d) Notwithstanding the deposit requirements of this
subdivision, no attorney or law firm shall beliablein
damages nor held to answer for a charge of professional
misconduct for failure to deposit qualified fundsin an
IOLA account.

5. No attorney or law firm shall be liable in damages
nor held to answer for a charge of professional miscon-
duct because of a deposit of moneysto an IOLA ac-
count pursuant to a judgment in good faith that such
moneys were qualified funds.

6. a. An attorney or law firm which receives quali-
fied fundsin the course of its practice of law and estab-
lishes and maintains an IOLA account shall do so by (1)
designating the account as " (name of attorney/law firm
IOLA account)" with the approval of the banking insti-
tution; and (2) notifying the IOLA fund within thirty
days of establishing the IOLA account of the account
number and name and address of the banking institution
where the account is deposited.

b. The rate of interest payable on any IOLA account
shall be not |ess than the rate paid by the banking insti-
tution on similar accounts maintained at that institution,
and the banking institution shall not impose on such
accounts any charges or fees greater than it imposes on
similar accounts maintained at that institution.

¢. With respect to IOLA accounts, the banking insti-
tution shall:

(i) Remit at least quarterly any interest earned on the
account directly to the IOLA fund, after deduction of
service charges or fees, if any, are applied.

(i) Transmit to the IOLA fund with each remittance
a statement showing at least the name of the account,
service charges or fees deducted, if any, and the amount
of net interest remitted from such account.

(iii) Transmit to each attorney or law firm which
maintains an IOLA account a statement showing at
least the name of the account, service charges or fees
deducted, if any, and the amount of interest remitted
from such account.

(iv) Be permitted to impose reasonable service
charges for the preparation and issuance of the state-
ment.

(v) Have no duty to inquire or determine whether
deposits consist of qualified funds.

7. a. Payment from an IOLA account to or upon the
order of the attorney maintaining such account shall be
avalid and sufficient release of any claims by any per-
son or entity against any banking institution for any
payments so made.

b. Any remittance of interest to the IOLA fund by a
banking institution pursuant to this section shall be a
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valid and sufficient release and discharge of any claims
by any person or entity against such banking institution
for any payment so made, and no action shall be main-
tained against any banking institution solely for open-
ing, offering, or maintaining an IOLA account, for
accepting any funds for deposit to any such account or
for remitting any interest to the IOLA fund.

8. Nothing contained in this section shall be con-
strued to require any banking institution to offer, accept
or maintain IOLA accounts.

9. All papers, records, documents or other informa-
tion identifying an attorney, client or beneficial owner
of an IOLA account shall be confidential and shall not
be disclosed by a banking institution except with the
consent of the attorney maintaining the account or as
permitted by any law, regulation or administrative re-
guirement.

10. An attorney or law firm that can establish that
compliance with subdivision six of this section has
resulted in any banking service charges or fees shall be
entitled to reimbursement of such expense from the
interest on lawyer account fund by filing a claim with
supporting documentation with the fund.

State Finance L aw Section 97-v.

1. Thereis hereby established in the custody of the
state comptroller afiduciary fund to be known as the
New Y ork interest on lawyer account (IOLA) fund. A
board of trustees shall be appointed to administer the
New York IOLA fund.

2. The board shall consist of fifteen members ap-
pointed by the governor. All members shall be residents
of the state of New Y ork and shall be knowledgeable
and supportive of the delivery of civil legal servicesto
the poor and the improvement of the administration of
justice. At least eight of the members shall be attorneys
licensed to practice law in the state of New Y ork. Two
members shall be appointed upon the recommendation
of the temporary president of the senate, at |east one of
whom shall be an attorney; two members shall be ap-
pointed upon the recommendation of the speaker of the
assembly, at least one of whom shall be an attorney;
one member shall be appointed upon the recommenda-
tion of the minority leader of the senate; and one mem-
ber shall be appointed upon the recommendation of the

minority leader of the assembly. Two members shall be
appointed upon the recommendation of the court of
appeals, each of whom shall be an attorney. The gover-
nor shall designate one of the members of the board as
chairman.

a. Theterm of office shall be three years, provided,
however, that of the members first appointed, five shall
be appointed for terms expiring on December
thirty-first, nineteen hundred eighty-four, five shall be
appointed for terms expiring on December thirty-first,
nineteen hundred eighty-five and five shall be appoin-
ted for terms expiring on December thirty-first, nine-
teen hundred eighty-six. Vacancies shall befilled in the
manner of original appointments for the remainder of
the term.

b. The members shall receive no compensation for
their services as members, but shall be reimbursed for
their actual and necessary expenses incurred in the
performance of their duties.

¢. The members shall be considered employees of
the state for the purposes of section seventeen of the
public officers law.

d. No member of the senate or assembly shall be
eligible to serve as a member of the board.

3. a. The board shall have the power to receive, hold
and manage any moneys and property received from
any source. It shall distribute funds as grants and con-
tracts to not-for-profit tax exempt entities for the pur-
pose of delivering civil legal servicesto the poor and
for purposes related to the improvement of the adminis-
tration of justice, including, but not limited to, the pro-
vision of civil legal servicesto groups currently
underserved by legal services, such asthe elderly and
the disabled, and the enhancement of civil legal ser-
vices to the poor through innovative and cost-effective
means, such as volunteer lawyer programs and support
and training services.

b. No less than seventy-five percent of the total
funds distributed in any fiscal year shall be allocated to
not-for-profit tax-exempt providers for the purpose of
delivering civil legal servicesto the poor. The funds
distributed annually to legal services providers shall be
allocated according to the geographical distribution of
poor persons throughout the state based on the latest
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available figures from the United States department of
commerce, bureau of census, as prescribed by rules and
regulations of the board of trustees.

¢. The remaining funds shall be allocated for pur-
poses related to the improvement of the administration
of justice, including, but not limited to, the provision of
civil legal servicesto groups currently underserved by
legal services, such asthe elderly and the disabled, and
the enhancement of civil legal servicesto the poor
through innovative and cost-effective means, such as
volunteer lawyer programs and support and training
Services.

d. The board shall adopt rules and regulations for the
administration of the IOLA fund to carry out the pur-
poses and provisions of this section and of section four
hundred ninety-seven of the judiciary law. Such regula
tions shall be adopted in accordance with article two of
the state administrative procedure act.

e. The board may employ and remove such person-
nel asit may deem necessary for the performance of its
functions and fix their compensation within the
amounts made available therefor and may allocate
funds for the actual and necessary nonpersonnel admin-
istrative costs of the program. No more than ten percent
of the funds availablein any fiscal year shall be spent
on personnel and related services, and on necessary
nonpersonnel administrative costs of the program pro-
vided, however, that such limitations may be waived by
the board by the adoption of a resolution and such
waiver shall remain in effect until the board determines
by a subsequent resolution that the program is fully
operational.

f. The board shall insure that grants and contracts are
made with not-for-profit providers of civil legal ser-
vices for the poor to provide stable, economical and
high quality delivery of civil legal servicesto the poor
throughout the state.

g. Notwithstanding any statute or rule to the con-
trary, the board shall maintain all papers, records, docu-
ments or other information identifying an attorney,
client or beneficial owner of an IOLA account on a
private and confidential basis and shall not disclose
such information unless such disclosure is necessary to
accomplish the purposes of this section and section four
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hundred ninety-seven of the judiciary law, or unless
disclosure is pursuant to compulsory legal process.

h. All payments from the IOLA fund shall be made
by the state comptroller upon certification and auth-
orization of the board of trustees of the fund.

4. a. The board of trustees shall establish by regula-
tion a specific dollar amount equivalent to the cost of
administering a segregated interest bearing account for
aclient or beneficial owner. This dollar amount may be
used by participating attorneys as a guide when deter-
mining whether the moneys are qualified funds.

b. The board of trustees shall also establish by regu-
lation the qualifications of arecipient of funds and
the nature and scope of civil legal servicesto be pro-
vided to poor persons by the funds disbursed under this
section.

5. If it shall appear to the satisfaction of the board of
trustees that, because of a mistake of fact, error in cal-
culation or erroneous interpretation of the provisions of
this chapter or of section four hundred ninety-seven of
the judiciary law, or of any regulation adopted by the
board, a banking institution has remitted to the IOLA
fund any moneys not required by such provisionsto be
remitted, the board shall refund such moneys upon
application of any aggrieved party. Any such refund
shall be paid from the IOLA fund without interest and
without the deduction of any service charge, and shall
be and constitute a full satisfaction and discharge of any
claim for such refund.



Attorney Trust Accounts, Escrow and Record Keeping

26

Dishonored Check Reporting Rule

Banks in New York State which offer fiduciary accounts to attorneys are required to report all
instances of bounced checks on attorney trust, special and escrow accounts. The reports are forwarded to
the New York Lawyers’ Fund for Client Protection, which serves as a statewide clearing house for these
reports. Banks have 10 days to withdraw reports that have been issued in error. If not withdrawn, the
reports are sent to the appropriate Attorney Grievance Committee for investigation. A bounced-check
report generally triggers an audit of the attorney’ strust, special or escrow account. The Appellate
Divisions' uniform court ruleisreported at 22 NYCRR Part 1300.1.

Dishonored Check Reporting Rulesfor
Attorney Special, Trust and Escrow Accounts
(22 NYCRR 1300.2):

(a) Specia bank accounts required by Disciplinary
Rule 9-102 (22 NY CRR 1200.46) shall be maintained
only in banking institutions which have agreed to
provide dishonored check reportsin accordance with
the provisions of this section.

(b) An agreement to provide dishonored check
reports shall be filed with the Lawyers' Fund for Client
Protection, which shall maintain a central registry of all
banking institutions which have been approved in
accordance with this section, and the current status of
each such agreement. The agreement shall apply to all
branches of each banking institution that provides
specia bank accounts for attorneys engaged in the
practice of law in this State, and shall not be cancelled
by a banking institution except on 30 days prior written
notice to the Lawyers Fund for Client Protection.

(c) A dishonored check report by a banking
institution shall be required whenever a properly
payable instrument is presented against an attorney
special, trust or escrow account which contains
insufficient available funds, and the banking institution
dishonors the instrument for that reason. A properly
payable instrument means an instrument which, if
presented in the normal course of business, isin aform
requiring payment under the laws of the State of New
York.

(d) A dishonored check report shall be substantially
in the form of the natice of dishonor which the banking
institution customarily forwardsto its customer, and

may include a photocopy or a computer generated
duplicate of such notice.

(e) Dishonored check reports shall be mailed to the
Lawyers Fund for Client Protection, 119 Washington
Avenue, Albany, NY 12210, within five banking days
after the date of presentment against insufficient
available funds.

(f) The Lawyers Fund for Client Protection shall
hold each dishonored check report for 10 business days
to enable the banking institution to withdraw a report
provided by inadvertence or mistake; except that the
curing of an insufficiency of available funds by a
lawyer or law firm by the deposit of additional funds
shall not constitute reason for withdrawing a
dishonored check report.

(g) After holding the dishonored check report for 10
business days, the Lawyers Fund for Client Protection
shall forward it to the attorney disciplinary committee
for the judicial department or district having
jurisdiction over the account holder, asindicated by the
law office or other address on the report, for such
inquiry and action that attorney disciplinary committee
deems appropriate.

(h) Every lawyer admitted to the Bar of the State of
New Y ork shall be deemed to have consented to the
dishonored check reporting requirements of this
section. Lawyers and law firms shall promptly notify
their banking institutions of existing or new attorney
specia, trust, or escrow accounts for the purpose of
facilitating the implementation and administration of
the provisions of this section.
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New York State Bar Association
Committee on Professional Ethics
Ethics Opinions

Opinion #90 - 10/7/68 (17-68)
Question

May an attorney who is holding client's fundsin
escrow deposit those funds in an interest-bearing
savings account?

Opinion

Thisislargely aquestion of law rather than ethics,
and this Committee does not answer questions of
law. The lawyer's professional duty isto treat the
fundsin all respects as the client's property and if
any income is realized on the funds, it would, of
course belong to the client. [N.Y.City 181 and 590;
ABA Inf. 859.)

Whether it is proper to deposit the fundsin an
interest-bearing savings account will depend upon
the circumstances. In some cases the client may
believe he has the right of immediate withdrawal
not subject to the notice and waiting period which
sometimes applies to savings accounts. In some
cases, the right of immediate withdrawal may be
immaterial and it would be to the client's advantage
to have the funds draw interest. Basically, itisa
matter of the attorney's authority. The safest proce-
dure would be to have the client's specific instruc-
tions whenever possible.

Opinion 532 - 5/27/81 (39-80)
Question
May alawyer representing a client in atransaction
in which the lawyer serves as an escrow agent ac-
cept or seek as compensation for such service the
interest earned on funds held in escrow?

Opinion

The question comes to this Committee in the con-
text of a specific inquiry asto the ethical propriety

of alawyer including in areal estate contract a
clause that provides:

“The deposit monies received pursuant to this con-
tract shall be held in escrow by Seller's attorneys,
pending close of title or until earlier termination
pursuant to the terms hereof, in an interest bearing
savings account with the interest accruing thereon,
if any, to belong to and to be retained by said attor-
neys to cover the cost and expense of administrat-
ing [sic] such escrow account, without being re-
quired to account for the amount of interest to ei-
ther Seller or Purchaser.”

In the opinion of the Committee it would be ethi-
cally improper under the Code for alawyer to ac-
cept or seek the interest earned on funds held in an
escrow account as compensation for serving as an
escrow agent. Such afee arrangement presents so
great adanger of unfairness, deception, overreach-
ing and conflict of interest, or the appearance
thereof, that we find any such arrangement per se
improper under the standards incorporated into
such Code provisions as Canons 5 and 9, EC 2-17,
EC 2-18, EC 5-3, EC 9-,5, EC 9-6, DR 2-106 (A),
and DR 9-102(A) and (B). Cf., DR 5-104(A).

A recent opinion, N.Y. City 79-48 (1980), identi-
fied a number of the ethical dangersinvolved
where alawyer seeksto enter into an agreement,
which would permit the lawyer to retain escrow
interest as compensation for "the cost and expense
of administering [an] escrow account.” This opin-
ion, inter alia, states:

“[B]ecause of the fiduciary nature of the attorney--
client relationship, agreements between lawyer and
client where the attorney may be in the superior
bargaining position, present a clear danger of over-
reaching.... The attorney bears the burden of dem-
onstrating that the agreement was fair and that it
was made by the client with full knowledge of all
material circumstances known to the attorney....
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“Several aspects of the proposed clause present
problems of fairness and adequacy of disclosure.
Use of the phrase ‘to defray the cost and expense of
administering such escrow account’ may well mis-
lead the client, sinceit islikely that in all but the
most unusual situations, the costs of administration
would be negligible and the interest accrued would
far exceed such costs. For the same reason, the
clause might result in aviolation of DR 2-106(A),
which prohibits a lawyer from entering into an
agreement for, charging or collecting a clearly ex-
cessive fee.

“Use of the proposed clause may also impair the
lawyer's ability to exercise independent profes-
sional judgment on behalf of aclient as required by
Canon 5, since the lawyer will have afinancial
interest in delaying the event which would termi-
nate the escrow.

N.Y. City 79-48 then concluded:

“[Wi1hile... use of the proposed clause would [not]
be improper per se, we do believe that it cannot
properly be used without the exercise of extreme
caution to ensure that it isfair under the particular
circumstances of the representation and that the
client has given his or her fully informed consent to
the arrangement.”

Our Committee agrees that N.Y . City 79-48 cor-
rectly identifies the serious dangers of unfairness,
deception, overreaching and conflict of interest
involved in agreements permitting alawyer to re-
tain the interest on escrowed funds. We disagree,
however, with the opinion's conclusion that the
dangers are not so great asto require interpreting
the Code as imposing a per se prohibition against
such fee arrangements. In serving as an escrow
agent the lawyer isafiduciary. Any provision
which permits possible self-dealing with an escrow
fund should be rejected unless there is some strong
countervailing consideration. None has been shown
here. The potential for abuse, or at |east the appear-
ance thereof, is great. We can find no countervail-
ing interest which would justify this type of ar-
rangement.

When alawyer serves as an escrow agent, his obli-
gations are those of atrustee. Farago v. Burke, 262
N.Y. 229, 233; 186 N.E. 683,684 (1933); see dso,
Herman v. Dixon, 71 Misc. 2d 1057, 1059, 338
N.Y. 2d 139, 142 (Civil Ct. N.Y.C. 1972) and cases
therein cited. The lawyer escrow agent must meet
the same fiduciary and professional standards that
are mandated for lawyers aswell as for trustees
with respect to the preservation, safekeeping and
use of client funds and of trust property. These
include maintaining proper trust accounts for all
such funds, not commingling them with his own
funds, and not using them for his own benefit. EC
9-5, DR 9- 102(A) and (B). See aso former Canon
9; Drinker, Legal Ethics, pp. 89-92 (1953); Scott on
Trusts, §8170.17, 180.2 (3rd ed. 1967).

Ethics opinions either requiring an accounting to
clientsfor interest earned on client funds or con-
demning the retention of such interest "to defray
expenses of maintaining the account” or "to offset...
the expense of running the account” include N.Y .
State 90 (1968); N.Y. City 181 (1931); ABA Inf.
991 (1967); ABA Inf. 545 (1962); Arizona 225, 6
Ariz. B.J. 36 (1970), Maru 5979 (1970 Supp.);
Florida 72-13 (1972), Maru 8157 (1975 Supp.);
Massachusetts 74-6, 59 Mass. L.Q. 298 1974),
Maru 8653 (1975 Supp.); North Carolina Opinion
CPR 30, 21 N.C. Bar 15 (1974), Maru 9624 (1975
Supp.); and Los Angeles Inf. 1961-7, Maru 7782
(1975 Supp.)

Although we recognize, as do some of the above
cited opinions, that no impropriety would be in-
volved in alawyer making a reasonable charge for
escrow or administrative expenses, the fiduciary
nature of the lawyer's role makes it especially inap-
propriate for alawyer to ask partiesto areal estate
transaction, one of whom the lawyer represents, to
approve an escrow compensation agreement mea-
sured by interest earned on escrowed funds.

While we interpret the Code as requiring a per se
prohibition against retaining interest earned on
escrowed funds in the circumstances stated, we
recognize a possible distinction where interest is
paid on a specia account in which alawyer depos-
its such non-escrow client funds as advances for
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costs, expenses or fees not yet earned, or on other
client funds which are to be promptly and routinely
disbursed. Such funds should, of course, be kept in
an identifiable client account, in which the funds of
anumber of different clients may properly be de-
posited. EC 9-5, DR 9-102 (A). Where the amount
of interest allocable to any one client's account is
relatively small in relation to the bookkeeping ex-
pense which would be required to determine the
precise amount of interest earned as of any given
date, it would not be inappropriate for alawyer and
client to agree that the amount of interest earned
could be approximated and applied against any fees
or charges owed to, the lawyer. Cf., Massachusetts
74-6, supra, with N.Y . State 90, supra.

For the reasons stated, the question posed is an-
swered in the negative.

Opinion 554 - 11/21/83 (22-83)
Question

May alawyer participate in a program established
by state statute to provide financial assistance to
civil legal services programs and for other purposes
affecting the administration of justice through de-
posit in acommingled interest-bearing trust ac-
count of client funds held for a short period of time
or nominal in amount?

Opinion

The New York State Bar Association’s Special
Committee to study Alternative Sources of Funding
for the New York Legal Services Council, having
supported the enactment of legidlation which would
establish a non-mandatory program to provide
financial support for legal services and other pur-
poses through deposit by lawyersin an interest-
bearing trust account ("IOLA program™) of client
funds held for a short period of time or nominal in
amount, asks what would be the ethical obligations
of an attorney who electsto participate in the IOLA
program.

Over the past severa years concern has mounted in
the legal community as to how best to meet the
need to provide civil legal assistance to the poor in
the face of substantial cutbacksin federal funding
of programs providing these services. In a number
of states, programs have been proposed, and in
some cases implemented, to provide financia sup-
port for these programs and other similar public
service projects from interest earned on lawyers
trust accounts in depository institutions. Ethical
guestions arise as to the propriety of depositing
client funds in such a commingled trust account.

A basic tenet of general application with respect to
the lawyer-client relationship is contained in DR 9-
102, which requires that funds deposited in a law-
yer's trust account, which by definition are the cli-
ent's funds, be kept separate and apart from the
lawyer's funds and that any interest earned on those
funds belongsto the clients. N.Y. State 90 (1968);
N.Y. City 81-68 (1982); N.Y. City 79-48 (1980). In
most instances these funds are held by an attorney
for ashort period of time to be used for a specific
purpose by the attorney on behalf of the client.
Generally separate accounts are not established;
rather, the funds are commingled with other client
funds, but because suballocation of interest is nei-
ther practical nor cost-effective the funds are held
in non-interest bearing accounts. However, if any
interest is earned by these accounts or on any sepa-
rate trust account maintained by alawyer for the
benefit of aclient, that interest, absent the client's
consent, belongs to the client. DR 9-102(B); N.Y.
City 81-68 (1982).

Where alawyer holds a sum for aclient whichis
sufficient to earn interest, the lawyer has afiduciary
obligation to invest that sum, 2 Scott, Law of
Trusts, Sections 180.3, 181 (3d ed. 1967), and an
ethical obligation to notify the client of receipt of
the funds, and any interest thereon, maintain ade-
guate records and make prompt payment of both
principal and interest. DR 9-102 (B)(1),(3),(4).

The question remains whether this ethical analysis
is applicable to interest earned on clients funds, too
nominal in amount or held for too short a period of
time to generate interest in a separate account, but
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which when aggregated with other client funds may
generate interest which by statute isto be paid to
tax-exempt organizations for the support of legal
services or other purposes defined by the legisla-
ture.

The question can be resolved by examining wheth-
er or not the income generated by the aggregated
funds can be classified as clients property. Since it
is currently not economically feasible for financial
ingtitutions to suballocate these funds and provide
clients with interest, it can be fairly said that the
client does not have a reasonable expectation of
receiving interest sufficient to support a claim of
entitlement. Where other similar programs have
been established the Internal Revenue Service has
ruled that as long as the client has no right to deter-
mine whether the funds will be placed in the trust
account the income generated is not taxable to the
client. Thus, courts (see Matter of Interest on Trust
Accounts, 402 So. 2d 389 (Fla. 1981)), legidlatures
and other ethics committees (see ABA 348 (1982))
have concluded that the ethical constraints set forth
in Canon 9 are not applicable to interest so gener-
ated.

Under the plan adopted by statute in New Y ork the
lawyer who €elects to participate in the program will
continue to have the same fiduciary and ethical
responsibilities with respect to treatment of clients
funds that are likely to generate income for the
client. The decision as to which funds may be ap-
propriately placed in the IOLA program is left to
the discretion of the lawyer to whom the funds are
entrusted.

Judiciary Law 8497(5) expressly provides that "No
attorney shall be. . . held to answer for a charge of
professional misconduct because of a deposit of
moneys to an IOLA account pursuant to ajudgment
in good faith that such moneys were qualified
funds." See Judiciary Law 8497(2) for definition of
"qualified funds." Accordingly, there can be no
ethical impropriety in the event an attorney makes a
deposit in an IOLA account under such circum-
stances. N.Y. State 415 (1975); cf. N.Y. State 323
(1974); N.Y. State 328 (1974).
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For the reasons stated, the question posed is an-
swered in the affirmative.

Opinion 570 - 6/7/85 (37-84)
Questions

(1) Must alawyer deposit advance payment of legal
feesin atrust account as funds of a client, when
such payments are refundable to the extent not
earned?

(2) Isalawyer prohibited from depositing advance
payments of legal feesin atrust account as funds of
aclient?

(3) Must alawyer remit to the client interest earned
on advance payments of legal fees?

Opinion

A lawyer has adopted the common practice of re-
ceiving from anew client advance payment of legal
fees expected to be earned in the course of the rep-
resentation. To the extent that the fees thus ad-
vanced are not earned, in whole or in part, during
the representation, the lawyer agreesto return them
to the client.!

The lawyer assumes that these advance fee pay-
ments are not client funds and that they are not
required to be deposited in a client trust account,
although it has been the lawyer's practice to deposit
them in atrust account nevertheless. The lawyer
asks whether she may retain any interest earned on
these advance fee payments.

The answer to thisinquiry turns upon whether the
lawyer is correct in the assumption that advance
payments of legal fees are not client funds and are
not required to be deposited in aclient trust account
pursuant to DR 9-102(A). If, contrary to the law-
yer’s assumption, the fee advances are client funds,
itis clear that any interest earned on them belongs
to the client and not the lawyer. E.Q., ABA 348, at
4-6 (1982); N.Y. State 532 (1981); Nassau County
84-2 (1984); cf. N.Y. City 79-48 (1980).
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We conclude that advance payments of legal fees
need not be considered client funds and need not be
deposited in aclient trust account, and that any
interest earned on fee advances may therefore be
retained by the lawyer. Of course, the lawyer is
obliged promptly to return any portion of the fee
advance that is not earned in rendering legal ser-
vices. DR 2-110(A)(3). If the lawyer treats advance
payments of fees as the lawyer's own (and therefore
retains any interest earned on them), it follows that
the lawyer may not deposit the fee advancesin a
client trust account, as this would constitute imper-
missible commingling. On the other hand, the law-
yer may agree to treat advance payments of legal
fees as client funds and deposit them in aclient
trust account; in that event any interest earned on
the funds while in the client trust account must be
remitted to the client.

(1) Must Fee Advances Be Deposited in a Trust
Account as Client Funds?

DR 9-102(A) provides:

“All funds of clients paid to alawyer or law firm,
other than advances for costs and expenses, shall be
deposited in one or more identifiable bank accounts
maintained in the state in which the law officeis
situated and no funds belonging to the lawyer or
law firm shall be deposited therein except as fol-
lows:

1. Funds reasonably sufficient to pay bank charges
may be deposited therein.

2. Funds belonging in part to aclient and in part
presently or potentially to the lawyer or law firm
must be deposited therein, but the portion belong-
ing to the lawyer or law firm may be withdrawn
when due unless the right of the lawyer or law firm
to receiveit is disputed by the client, in which
event the disputed portion shall not be withdrawn
until the disputeisfinally resolved.”

Lawyers frequently come into possession of the
funds and property of othersin awide variety of
situations. They may receive the proceeds of a set-
tlement or judgment, a distribution from an estate

or trust, or funds to be distributed upon closing of a
real estate conveyance or sale of abusiness, to
mention but afew examples. Such funds clearly are
not the property of the lawyer, even though in some
circumstances the lawyer's fee may be payable out
of them or the lawyer may have alien upon them to
secure payment of afee.

DR 9-102 (A) is an expression of the lawyer's duty,
in common with all fiduciaries, to preserve the
identity of property belonging to others and not to
commingle others property with the lawyer's own.
E.g., Restatement (Second) of Agency 88 381-82
1207, 1334-35 (1957). Even though DR 9-102(A)
by itsterms is applicable only to the funds and
property of aclient, lawyers nevertheless are legally
and ethically required to observe the same duty of
segregation with respect to the property of third
parties. E.q., Inre Lurie, 113 Ariz. 95, 98, 546 P.2d
1126, 1129 (1976); Worth v. State Bar, 17 Cal. 3d
337, 341, 551 P.2d 16, 18 (1976); In re Kramer, 92
[l. 2d 305, 310, 442 N.E.2d 171, 173 (1982); Inre
Gallop, 85N.J. 317, 426 A.2d 509 (1981); N.Y.
City 82-8 (1983).

DR 9-102(A) paralels the norma common law
rule against commingling, to which specific refer-
ence is made in the drafters notes:

“[Clommingling is committed when a client's
money is intermingled with that of his attorney and
its separate identity lost so that it may be used for
the attorney's personal expenses or subjected to
claims of his creditors. . . The rule against commin-
gling was adopted to provide against the probability
in some cases, the possibility in many cases, and
the danger in all cases that such commingling will
result in the loss of clients money. ABA Code of
Professional Responsibility DR 9-102 n.10 (1969),
quoting Black v. State Bar, 57 Cal. 2d 219, 225-26,
368 P.2d 118, 122 (1962).”

Textualy, it appears that the drafters of the Code of
Professional Responsibility did not consider ad-
vance payments of feesto be client funds necessi-
tating their deposit in atrust account. DR 9-102(A)
makes no explicit reference to advance fee pay-
ments. The Code does make explicit reference to
advance fee paymentsin DR 2-110(A)(3), which
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requires that any unearned fee advance be promptly
refunded upon termination of the representation; it
does not require that the advance be deposited in a
trust account until earned. Indeed, DR 2-110 treats
fee advances and client property as different things.
It provides specifically in DR 2-110(A)(2) for the
return of al client property to the client upon with-
drawal from employment, and then provides sepa-
rately for the refund of any unearned fee advancein
DR 2-110 (A)(3).

Nor isthere any suggestion in any of the Code's
numerous provisions dealing with legal fees or
client funds that advance payments of legal fees are
deemed client funds to be deposited in atrust ac-
count. See generally DR 2-103(C)-(D), 2-106, 2-
107, 2-110 (A)(3), 3-102, 4-101(C)(4), 5-103 (A),
5-106 (A) ; EC 2-8, 2-15t0 -25, 2-32, 9-5.

Further it strains the normal meaning of words to
interpret the phrase "funds of clients" as embracing
advance legal fees paid to the lawyer. Although the
lawyer receiving an advance fee payment has a
legal and ethical obligation to render the services
agreed upon and to refund any unearned portion of
the fee advanced, it does not follow that the ad-
vance remains client property until earned. Nor-
mally, when one pays in advance for servicesto be
rendered or property to be delivered, ownership of
the funds passes upon payment, absent an express
agreement that the payment be held in trust or es-
crow, and notwithstanding the payee's obligation to
perform or to refund the payment. The lawyers who
drafted the Code should not lightly be assumed to
have overlooked these fundamental principlesin
choosing the language of DR 9- 102 (A).

We are aso mindful that the very reason that many
lawyers require advance fee payments in the first
placeis so that they will not be subject to aclient's
refusal to pay for legal services after they are ren-
dered. If fee advances were required to be depos-
ited in aclient trust account, it would follow that
this purpose of requiring advance payment could be
easily defeated by a client who, after services are
rendered, disputes ajustly earned fee. Under DR 9-
102(A)(2), the disputed portion of the fee would
have to be retained in the client trust account, and

would not be available to the lawyer, until the dis-
pute was resolved.?

Our conclusion that legal fees paid in advance need
not be considered client funds and therefore need
not be deposited in aclient trust account is sup-
ported by some, albeit aminority, of the ethics
committee opinions that have considered this ques-
tion. D.C. 113 (1982), 110 Daily Washington L.
Rptr. 2772 (1982), digested in Lawyers Man. Prof.
Cond. 801:2306 (ABA/BNA)(1984); Fla. 76-27
(1976), Fla. Bar Comm. on Professional Ethics,
Selected Opinions 88 (1977), indexed in Maru's
Digest No. 10867 (Supp. 1980); Md. 83-62 (1983),
digested in Lawyers Man. Prof. Cond. 801:4330
(ABA/BNA) (1984).

We recognize that our conclusion is contrary to the
majority of opinions by other ethics committees
that have addressed the issue, which would require
that advance payments of legal fees be deposited in
aclient trust account and retained there until
earned. Ind. 4-197,7, 21 Res Gestae 402 (1977),
indexed in Maru's Digest No. 11061 (Supp. 19.80);
Mass. 78-11, 63 Mass. L. Rev. 231 (1978), indexed
in Maru's Digest No. 11441 (Supp. 1980); Ore. 251
Opinion 570 (1973), indexed in Maru's Digest No.
9812 (Supp. 1975);° Tex. 391 (1978), 41 Tex. B.J.
322 (1978), indexed in Maru's Digest No. 12749
(Supp. 1980); Va. 186-A (1981); San Francisco Inf.
1973-14 (1973), indexed in Maru's Digest No.
10669 (Supp. 1980). For the reasons set forth
above, we decline to follow these opinions.*

Based on the foregoing, we must clarify the dictum
inN.Y. State 532, at 3-4 (1981), which refersto
"advances for costs, expenses or fees not yet
earned,” among other things, and states. "Such
funds should, of course, be keptin an identifiable
client account,” citing DR 9-102(A). Insofar as this
dictum states that advances for costs and expenses
must be kept in aclient trust account, it isinconsis-
tent with DR 9-102(A), which specifically exempts
"advances for costs and expenses.” To the extent
this dictum would impose the same requirement
upon advances for legal fees, it is contrary to our
analysis set forth above.
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(2) May Fee Advances Be Deposited in a Trust
Account as Client Funds?

As seen from the above analysis, the Code does not
require alawyer to treat advance payments of legal
fees as client funds. Nevertheless, we recognize
that many lawyers consider it more appropriate to
treat advances for unearned fees as client funds
until the fees are earned through services rendered.
We conclude that DR 9-102(A) does not prohibit
lawyers from agreeing with their clientsto treat fee
advances as client funds and depositing them in a
client trust account. Where alawyer agreesto treat
advance fee paymentsin this manner, al of the
requirements of DR 9-102 applicable to client
funds and trust accounts would govern. Thesein-
clude the prohibition against withdrawing any por-
tion of the lawyers fee that is disputed by the cli-
ent, DR 9-102(A)(2), and al of the detailed ac-
counting, recordkeeping, and reporting require-
ments of DR 9-102(B) and of the applicable Appel-
late Division rules,®> with which all lawyers should
be familiar.

Absent an agreement to treat an advance fee pay-
ment as client property, it would be inappropriate
for the lawyer to deposit advance feesin aclient
trust account, as this would constitute commingling
prohibited by DR 9-102(A). Further, once alawyer
agrees to treat afee advance as client property, the
lawyer is bound by that agreement and all of its
consequences.

(3) Who Earns Interest on Fee Advances?

If alawyer does not agree to treat afee advance as
client property, the lawyer may use the money as
the lawyer chooses (except that the lawyer may not
deposit it in aclient trust account), subject only to
the requirement that any unearned fee paid in ad-
vance be promptly refunded to the client upon ter-
mination of the employment. DR 2-110(A)(3). In
that case, any interest earned on the advance pay-
ment of fees would belong to the lawyer.

If the lawyer agreesto treat an advance fee payment
as client property, it follows that any interest earned
on it must be reported and remitted to the client.

E.g., ABA 348, at 4-6 (1982); N.Y. State 532
(1981); Nassau County 84-2 (1984); cf. N.Y. City
79-48 (1980).

Conclusion
For the reasons stated, and subject to the qualifica-

tions set forth above, the questions posed are an-
swered in the negative.

1 Although commonly referred to as a"retainer,"
such an advance payment of legal feesthat is not
earned until legal services are performed and that is
refundable to the extent not earned should be dis-
tinguished from the "classic retainer” or "general
retainer” more common in earlier times. Such a
retainer is a payment to the lawyer for being avail-
ableto the client in the future and for being un-
available to the client's opponents, and is earned
upon receipt. See generally Baranowski v. State
Bar, 24 Cal. 3d 153, 164 n.4, 593 P.2d 613, 618
n.4, 154 Cal. Rptr. 752, 757 n.4 (1979); Greenberg
v. Remick & Co., 230 N.Y. 70, 75, 129 N.E. 211,
212 (1920); Conover v. West Jersey Mortgage Co.,
96 N.J. Eq. 441, 451, 126 A. 855, 859 (1924);
Bright v. Turner, 205 Ky. 188, 191, 265 SW. 627,
628 (1924); Union Surety Co. v. Tenny, 200 I11.
349, 353, 65 N.E.688,689 (1902); Severance v
Bizallion, 67 Misc. 103, 106, 121 N.Y.S. 627, 629
(App. T. 1st Dep’t 1910); Jacobson v. Sassower
113 Misc. 2d 279, 281, 452 N.Y .S.2d 981 983
(Civ. Ct. N.Y. Co. 1982), aff'd, 122 Misc. 2d 862
474 N.Y.S.2d 167 (App. T. Ist Dep't (1983); H.
Drinker, Legal Ethics 172 (1953).

2 Of course, even if fees paid in advance are depos-
ited in alawyer's general account, a client could
still dispute, justly or unjustly, whether the fee was
earned. The difference is that the lawyer would not
be deprived of all use of the funds pending resolu-
tion of the dispute, aresult that the lawyer and
client bargained for at the outset of the representa-
tion in agreeing to advance payment of the fee.

% Ore. 251 cites as support Ore. 205 (1972), in-
dexed in Maru's Digest No. 9766 (Supp. 1975).
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however, Ore. 205 was withdrawn on December
15, 1972. Maru's Digest at 444 (Supp. 1975).

* We are also aware that a view contrary to that
adopted here istaken in the textual portion of the
Lawyers Manual On Professional Conduct,
45:104-05 (ABA/BNA)(1984). The textual material
relies on some of the ethics committee opinions
cited above and also relies heavily on State v.
Hilton, 217 Kan. 694, 538 P.2d 977 (1975). We do
not agree with the statementsin that textual mate-
rial asto what the court said or held in State v.
Hilton.

522 NYCRR 603.15 (Ist Dep't); 22 NYCRR
§691.12 (2d Dep't); 22 NYCRR §§ 1022.5, 1022.7
(4th Dep't).

® We do not consider whether or under what cir-
cumstances alawyer's receipt of fee advances may
constitute income subject to taxation.

Opinion - 575 - 4/18/86 (46-85)
Question

When an attorney representing a party to areal
estate transaction also acts as escrow agent, what
ethical duties does the attorney have to place the
contract deposit in an interest-bearing account?

Opinion

A lawyer acting as attorney for the seller in areal
estate transaction has received the buyer's contract
deposit, and is holding the funds as escrow
agent/attorney. The lawyer asks whether he has an
ethical duty to deposit the funds in an interest-bear-
ing account.

It is settled that an attorney for one party to ared
estate transaction my act as an escrow agent for
both sides with full disclosure of the facts and with
the consent of both parties. ABA Inf. 923 (1966) In
that capacity, the attorney is merely carrying out the
escrow instructions of both parties. In N.Y. State,
532 (1981), where we opined that areal estate con-

tract permitting the lawyer/escrow agent to retain
interest earned on escrow funds as compensation
for administrative costs and expenses was per se
improper, we noted as follows:

“When alawyer serves as an escrow agent, his
obligations are those of atrustee. Farago v. Burke,
282 N.Y. 229, 233, 186 N.E. 683, 684 (1933); see
also, Helman v. Dixon, 71 Misc. 2d 1057, 1059,
338 N.Y.S.2d 139,142 (Civil Ct. N.Y.C. 1972, and
cases therein cited. The lawyer/escrow agent must
meet the same fiduciary and professional standards
that are mandated for lawyers as well asfor trustees
with respect to the preservation, safekeeping and
use of client funds and of trust property.”

The professional standards mandated for lawyers
with respect to clients funds place emphasis on
using one or more identifiable bank accounts with-
out commingling funds belonging to the lawyer,
maintaining complete records and rendering appro-
priate accounts to the client, and promptly paying
such funds as requested by the client. See DR 9-
102. The Code of Professional Responsibility is
silent as to whether the account in which such
funds are deposited should be interest-bearing. In
N.Y. State 90 (1968), at atime when withdrawals
from interest-bearing bank accounts were generally
subject to notice and awaiting period, this Com-
mittee noted that such restrictions may conflict
with the client's desire and right to prompt payment
(cf. DR 9-102(B)(4)) and advised obtaining the
client's specific instructions before depositing the
fundsin an interest-bearing account.

In ABA 348(1982), the Committee on Ethics and
Professional Responsibility of the American Bar
Association addressed a range of questions on plac-
ing clients funds at interest. That Committee noted
that client funds are generally commingled and |eft
un-invested because of the administrative expense
of establishing a separate account for each client
and the impracticability of calculating and allocat-
ing interest on commingled funds.

However, consistent with our commentsin N.Y.
State 554 (1983), the A.B.A. Committee concluded
that “where the amount of funds held for a specific
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client and the expected holding period make it
obvious that the interest which would be earned
would exceed the lawyer's administrative costs and
bank charges, the lawyer should consult the client
and follow the client’ sinstructions as to investing.”
ABA 348(1982). See also N.Y. State 554(1983)
("where alawyer holds a sum for aclient which is
sufficient to earn interest, the lawyer has afiduciary
obligation to invest that sum, and an ethical obliga-
tion to notify the client of receipt of the funds, and
any interest thereon, maintain adequate records,
and make prompt payments of both principal and
interest” ); N.Y. State 532(1981) (requiring an
accounting to clients for interest earned on client
funds); N.Y. City 81-68(1981)(interest earned on
client funds belongs to the client). See generally
DR 9-102(B)(1),(3),(4).

The same principles apply to alawyer acting as
escrow agent/attorney, whether the lawyer is acting
for the seller or the buyer As an escrow agent, the
attorney owes fiduciary dutiesto both partiesto the
contract with respect to the preservation, safekeep-
ing and use of client funds and of trust property.
See N.Y. State 532 (1981); N.Y. City 80-56 (1980);
cf., In re Solomon, 87 A.D.2d 137, 450 N.Y.S.2d
804 (Ist Dep't 1982) (sellers attorney disciplined
for withdrawing funds from escrow account with-
out authorization despite lack of harm to buyers or
sellers).

In the opinion of the Committee, when an attorney
is requested to act as escrow agent/attorney for a
contract deposit sufficient in amount that it might
warrant being placed in an interest-bearing account
if it were client's funds, the attorney should recom-
mend to the contracting parties that specific
instructions be included in the escrow agreement
on whether such funds should be placed in an
interest-bearing account and how the interest
earned should be apportioned between the parties.
In making this recommendation, the attorney
should consider the amount of the deposit, the ex-
pected holding period, and the costs and expenses
involved in making such a deposit. See Nassau
County 85-9(1985). Where the contract pursuant to
which the deposit is made is silent about placing
the funds at interest but the amount thereof and

other circumstances might warrant its being placed
at interest, the attorney should consult with the
parties for their specific instructions. If the parties
then are unable to agree, the duty of an escrow
agent/attorney with respect to placing the funds at
interest ceases to be an ethical question and be-
comes one asto what, if any, dutiesin that regard
are imposed by law in light of the terms of the es-
crow agreement. This Committee does not opine on
guestions of law.

Of course, as discussed above, the escrow
agent/attorney has the same duties respecting re-
cord keeping and accounting as an attorney has
with respect to client funds.

Opinion 582 - 5/4/87 (13-87)
Question

Where an attorney receives a settlement check on
behalf of aclient and depositsit in an interest-bear-
ing escrow account, isit permissible for the attor-
ney to retain the interest earned on the funds from
the date of deposit of the check into the account
until the date the settlement check clears?

Opinion

An attorney proposes to maintain an interest-bear-
ing escrow account which would be used solely for
the deposit of checks representing settlements of
personal injury cases. A check payable to the order
of the client for the client's full share of the settle-
ment amount would be issued on the date that the
settlement check "cleared”. Interest would be paid
to the client on a daily basis from the date the set-
tlement check cleared until the date the check to the
client was charged to the escrow account. Personal
funds of the attorney would not be commingled in
this account and clients would sign awritten agree-
ment to the above arrangement. In the event that a
significant amount of interest was paid to the client,
Form 1087 would be filed by the attorney with the
Internal Revenue Service.
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This Committee held in N.Y. State 532 (1981) that
it is ethically improper for alawyer to receive inter-
est earned on funds held in an escrow account as
compensation for serving as the escrow agent. We
stated in that opinion, “Such afee arrangement
presents so great a danger of unfairness, deception,
overreaching and conflict of interest or the appear-
ance thereof, that we find any such arrangement per
se improper under the standards incorporated into
such Code provisions as Canons 5 and 9, EC 2-17
EC 2-18, EC 5-3, EC 9-5, EC 9-6, DR 2- 106(A),
and DR 9-102(A) and (B)."

It isthe opinion of the Committee that N.Y. State

532 isfully applicable to the facts set forth herein.
Under the proposed arrangement the interest paid

to the attorney would clearly be compensatory for
the attorney's service as escrow agent.

While we recognized in N.Y. State 532 that it
might be permissible for an attorney subject to the
client's consent, to retain the interest on client funds
which are to be promptly and routinely disbursed,
that statement was limited to instances "[w]here the
amount of interest allocable to any one client's
account isrelatively small in relation to the book-
keeping expense which would be required to deter-
mine the precise amount of interest earned as of
any given date." 1d. Under the proposed arrange-
ment, the attorney iswilling to calculate a client's
interest on adaily basis commencing with the date
the settlement money becomes available. We there-
fore, see no reason why it should be administra-
tively burdensome for the attorney to calculate the
interest earned from the date of deposit.

For the reasons stated the question posed is an-
swered in the negative.

Opinion 600 - 5/16/89 (2-88)
Questions

1. May an attorney use a credit line supported by
checks deposited in a multiple-client escrow ac-
count where the bank would provide immediate
credit in the form of bank cashier's checks or certi-
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fied checks based on the attorney's credit- worthi-
ness and the balance in the account?

2. May an attorney use an "attorney exchange ac-
count” in which the proceeds of asingle closing are
deposited, against which funds the bank would
provide immediate credit in the form of a bank
cashier's check if the bank relies solely on the per-
sonal credit-worthiness of the attorney?

Opinion

A lawyer proposes to use one or both of the prod-
ucts described above that a bank may offer to its
attorney customers. The first arrangement isimper-
missible in that it would involve improper use of
other clients fundsin the escrow account for the
benefit of the client for whom the check is drawn.
DR 9-102. Were the check to bounce, the bank
would be protected against any loss by the deposits
in the multiple client escrow account, but that use
of the funds of Client A to benefit Cient B would
be an impermissible conversion. See Pa. Op. 85-
172 (1986), indexed in ABA/BNA 901:7301; N.C.
Op. 358 (1984), indexed in ABA/BNA 801:6614;
S.C. Op. 20-78, indexed in Maru's No. 12726
(1980).

In the second arrangement, however, the funds of
other clients are not involved. Furthermore, since
no funds of the lawyer are actually deposited in the
escrow account, there would be no impermissible
commingling of the lawyer's and client's funds. See
DR 9-102 and the rules of the four Judicial Depart-
ments, which each require that a client's funds be
identified and deposited separately from the law-
yer’sfunds, remaining at al times the property of
the client. 22 NY CRR 603.15, 691.12, 806.8,
1022.5.

This second service is tantamount to alawyer lend-
ing funds to a client or guaranteeing funds ad-
vanced by the bank. In litigated matters, such an
arrangement is prohibited by DR 3-103(B). There
IS no express prohibition against alawyer lending a
client funds in connection with a non-litigated mat-
ter. C. Wolfram, Modern Legal Ethics 507 n. 75
(1986). But see ABA Inf. 1170 (1970). Since the
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lawyer may directly lend or guarantee the fundsto
the client, it is not per se unethical for alawyer to
permit the bank to use the lawyer's credit-worthi-
ness to provide immediate credit to a client based
on asingle closing account. Washington Op. 177,
indexed in ABA/BNA 801:8902. In order to use
this service, however, the lawyer must explain the
arrangement to the client who must then consent.
Pa. Op. 85-172 (1986), indexed in ABA/BNA
901:7301. DR 5-104(A) provides:

“A lawyer shall not enter into a business transac-
tion with aclient if they have differing interests
therein and if the client expects the lawyer to exer-
cise his professional judgment therein for the pro-
tection of the client, unless the client has consented
after full disclosure.”

The lawyer and the client have potentially differing
interests in the loan transaction. Should the payor
not make good on the deposited check, the bank
may proceed against the lawyer who would in turn
seek indemnification from the client. Therefore, the
lawyer should enter into this arrangement only
where the lawyer is confident that the client under-
stands the ramifications and the potential conflict,
including the fact that the lawyer may have to with-
draw from representation at some point in the fu-
ture. In addition, the client must fully comprehend
his obligations to the lawyer. The extent of the
disclosure will depend on the client's experience
and sophistication and it may be impossible in
some situations to obtain knowing consent.

Despite the fact that the lawyer is extending a bene-
fit to the client, it isimportant that he exercise cau-
tion when considering personal involvement in
client affairs.

For the reasons stated above, Question 1 isan-
swered in the negative and, subject to the qualifica-
tions set forth, Question 2 is answered in the
affirmative.

Opinion 680 - 1/10/96 (57-95)
Question

May lawyers comply with the mandatory record-
retention provisions of the Code by storing records
in the form of computer-generated images or by
other electronic means?

Opinion

Canon 9 of the New Y ork Lawyer's Code of Profes-
sional Responsibility contains, in DR 9-102(D),
mandatory record-retention requirements applicable
to all members of the New Y ork bar. Retainer
agreements, hills to clients, bank statements, and
records of transactions in escrow accounts are
among the categories of records that the Code re-
quires be maintained "for seven years after the
events which they record.” In addition, DR 9-
102(H) provides that all such records must be "lo-
cated, or made available at the principal New Y ork
State office of the lawyers subject hereto” for pro-
duction in connection with disciplinary proceed-
ings.

With the increasing computerization of the law
office, and the recent development of electronic
imaging and storage technology, the question natu-
rally arises asto whether New Y ork lawyers are
required, as an ethical matter, to retain recordsin
original, hard-copy form for the seven-year period
provided in the Code, or whether the Code permits
record retention by more technologically advanced
means.

We take it that the possibly higher cost of creating
recordsin the form of (or transferring existing re-
cords to) computer images may be more than offset
by the savings in storage costs attributable to dra-
matically reducing the volume of the retained re-
cords.

Our review of the pertinent Disciplinary Rule per-
suades us that the Code permits some records to be
maintained in the form of computer images, while
other records must, as the Code is now written, be
retained in their original, hard-copy form. We note
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that DR 9-102(D)(3)-(7) refer explicitly to "copies’
of the documents referred to in those subsections
(e.g., retainer and compensation agreements, state-
ments to clients or others showing disbursements of
funds, billsto clients), while DR 9-102(D)(8) refers
not to "copies" but explicitly to: "all checkbooks
and checkstubs, bank statements, prenumbered
canceled checks and duplicate deposit dlips.... “.

We conclude that the itemsreferred to in DR 9-
102(D)(8) must be retained in just the form de-
scribed by the Code; that is, the actual checkbooks,
checkstubs, bank statements and the other docu-
ments referred to in that subsection must be re-
tained asis, in paper form, for the seven-year pe-
riod prescribed by that Rule.

We also conclude, however, that those documents
for which the Rule explicitly permits "copies' to be
retained may be stored in the form of computer
images. In reaching this conclusion, we have relied
upon our understanding that the computer images
are stored electronically asimages on storage me-
dia (such as CD-ROMys) that are "read-only" and
therefore are not any more likely to be atered or
destroyed inadvertently than the paper copies they
replace, and that when such images are ultimately
printed onto paper they produce an accurate repro-
duction of the original document.

We also understand that techniques are now com-
mercially available under which electronic data can
be recorded and stored on optical disksin a manner
that the information cannot be modified or removed
from the disk without detection. R. Raysman and P.
Brown, "The New Technology for Storing Business
Records,” N.Y.L.J. at 3 (Aug. 9, 1994). We note
that the staff of the Securities and Exchange Com-
mission ("SEC") has recently relied upon such a
system to conclude that storage on optical disks
was acceptable to satisfy the records-retention re-
guirements imposed upon investment advisers
under SEC rules. See 1995 SEC No-Act. LEXIS
684, Oppenheimer Management Corporation, Au-
gust 28,1995.

We recognize, of course, that any electronic storage
technique is subject to abuse, and that the stored

electronic datais susceptible of being transferred
from an unalterable format to areadily manipulable
one so that without inspection of the original disk
itself there can be no assurance that a paper pur-
portedly printed out from such a disk does not re-
flect an ateration.

Paper copies retained as such are also susceptible
of being intentionally altered, however, by the use
of a photocopier, or in amore technologically so-
phisticated manner by transferring the paper docu-
ment (even one that has been retained for yearsin
that form) to a computer file by means of an elec-
tronic scanner, altering it, and then printing it back
out onto paper before producing it in connection
with adisciplinary proceeding. In short, the various
different means of record storage do not by them-
selves appear to affect the potential for fraud in a
material way.

The importance of the Code's record retention re-
guirements, and associated provisions assuring that
such records will be readily available to authorities,
cannot be over-emphasized. Before any lawyer
determines to change the form in which such re-
cords are maintained, the lawyer must make certain
that the new storage means to be used safeguards
the records from inadvertent destruction or alter-
ation at least as effectively as the traditional paper
record, and that the new technique will permit the
prompt production of accurate, unaltered copies
upon request pursuant to DR 9-102(H).

Moreover, any lawyer who chooses to transfer
existing paper records to computer images must
insure that all required copies are in fact transferred
before any paper records are disposed of; the law-
yer who failsto do so acts at the peril of engaging
in spoliation, and will be at risk to suffer the severe
consequences of such conduct. DR 9-102(1) (failure
to maintain and produce records as specified by
disciplinary rules subjects lawyer to discipline).

Finally, DR 9-102(D)(1), (2) and the text follow-
ing (8) require the maintenance of records in any
bank accountsinvolved in the lawyer's practice, of
all financial transactions in "books of account” kept
in the regular course of business, and of other simi-
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lar records. We do not believe that anything in
those Code provisions requires that such records be
made in the first instance on paper as distinguished
from in the form of electronic data entry. Conse-
guently, we conclude that any such records that are
created in electronic form may be retained in that
form. Records described by these provisions that
are created by entries on paper books of account,
ledgers, or other such tangible items, however,
should be retained in their original form.

Conclusion

Records required to be maintained by the Code in
the form of "copies’ may be stored by reliable elec-
tronic means, as noted above, and records that are
initially created by electronic means may be re-
tained in that form, but other records that are spe-
cifically described by the Code must be retained in
their original format.

Opinion 693 - 8/22/97 (68-96)
Question

May alawyer allow a paralegal to use a stamp bear-
ing the lawyer's signature to execute checks drawn
on aclient escrow account?

Opinion

This Committee and others have frequently ad-
dressed issues arising from a lawyer's delegation of
tasks to anon-lawyer employee. See, e.0., N.Y.
State 677 (1995); N.Y. State 255 (1972); N.Y.
State 44 (1967); N.Y. City 1995-11 (1995); N.Y.
City 666 (1985); Nassau County 90-13; ABA 316
(1967). The question in thisinquiry is whether,
consistent with DR 9-102(E), alawyer may allow a
non-lawyer employee to use a signature stamp to
execute checks drawn on the lawyer's client escrow
account. See DR 9-102(B). Theinquirer notes that
the purpose of the signature stamp isto facilitate
procedures at the closings of real estate transac-
tions.

The New York Lawyer's Code of Professional Re-
sponsibility contemplates that lawyers will delegate
tasks to nonlawyers. DR 1-104; EC 3-6; See N.Y.
City 1995-11. We have recently opined that it is
permissible for lawyers to delegate attendance at a
real estate closing to a paralegal, where the delegat-
ing lawyer is available by telephone as necessary,
the particular closing is "ministerial" and several
other conditions are satisfied. N.Y. State 677
(1995).

In our opinion we noted that all tasks assigned to a
paralegal must be "within the limits prescribed by
law" and "clearly limited to those functions not
involving independent discretion or judgment.”
N.Y. State 677; see ABA 316 (1967); N.Y. State
255 (1972); N.Y. City 666 (1985). We acknowl-
edged that many real estate and mortgage closings
do not require the paralegal to exercise independent
discretion or judgment. N.Y. State 677.

It isthe attorney or a member of the attorney's firm
who is the custodian of the funds of the client. DR
9-102; N.Y. State 570 (1985); Nassau County
88-31. DR 9-102(A) and (B) generally require that
alawyer deposit client funds in identifiable bank
accounts within the state and segregate such funds
from the lawyer's general funds. N.Y. State 570
(1985). An attorney is personally and professionally
liable for funds and property entrusted to him or her
by aclient and must exercise the highest degree of
care in preserving and protecting such funds and
property. Nassau County 88-31. Consistent with
these principles, DR9-102(E) provides that "[o]nly
an attorney admitted to practice law in New Y ork
State shall be an authorized signatory of a special
account.” A non-lawyer may not be a signatory on a
specia account and alawyer may not give such a
person signatory power on such account. In re
Gambino, 205 A.D.2d 212, 619 N.Y.S. 2d 305, (2d
Dep't 1994) (lawyer violated DR 9-102(E) by per-
mitting non-lawyer daughter to be signatory on
specia account); In re Stenstrom, 194 A.D.2d 277,
605 N.Y.S. 2d 603 (4th Dep't 1993) (lawyer vio-
lated DR 9-102(E) by permitting non-lawyer
ex-wife to be signatory on special account).
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Although it is clear that only alawyer may control
the lawyer's client escrow account and be a
signatory of it, the Rule does not address whether a
lawyer may delegate the task of signing his or her
name to escrow account checks to others, and if so
whether a signature stamp can be used for that
purpose. Based on the analysis of proper delegation
in our previous opinions, we believe that it is
ethically permissible for alawyer to authorize a
paralegal to make use of the lawyer's signature
stamp on checks drawn from a special account at
closings under certain conditions and with proper
controls.

Aswith the rest of a paralegal’s duties at areal
estate closing, N.Y. State 677, the lawyer must
consider in advance how the paralegal will use the
signature stamp including approving the purpose
of the anticipated payments to be made by such
checks, the nature of the payee and the authorized
dollar amount range for each check to be issued
and review afterwards what actually happened to
assure that the delegation of authority has been
utilized properly. As a practical matter, compliance
with these restrictions will limit the use of the
signature stamp by a paralegal to those
circumstances in which the lawyer can reliably
forecast events at the closing.

Attorneys must be aware that responsibility for
client funds may not be delegated, and attorneys
authorizing paralegals to use signature stamps on
checks drawn from escrow accounts are
"completely responsible” to the client for any errors
or misuse of the stamp. N.Y. State 677; DR 1-104.
Attorneys must take steps to safeguard the use of
the signature stamp to avoid any misappropriation
of client funds.

Conclusion

A lawyer may alow aparalegal to use asignature
stamp to execute escrow checks from aclient trust
account so long as the lawyer supervises the
delegated work closely as provided in this Opinion
and exercises complete professional responsibility
for the acts of the paralegal.

Opinion 697 - 12/30/97 (41-97)

Topic: Legal fees; combination of hourly and
contingency fee.

Digest: It isproper for alawyer to charge a
combination of an hourly and a contingency fee.

Code: DR 2-106(A), 2-106(C)(1).
Question

May alawyer charge both an hourly fee,
irrespective of outcome, and, in the event of a
recovery by settlement or verdict, a percentage of
the net recovery? Such acombined feeis
sometimes referred to as a "modified contingent
fee" or a"hybrid fee."

Opinion

DR 2-106(A) providesthat alawyer may not enter
into an agreement for an excessive fee. In
determining whether afeeis excessive, one of the
criteriais whether the fee is fixed or contingent.

Contingent fees are normally greater than the hour-
ly fees that would be charged for the same
representation, because the contingent fee lawyer
bears the risk of receiving no pay if the client loses
and the higher fee is compensation for that risk. See
Boston & Maine Corp. v. Sheehan, Phinney, Bass
& Green, P.A., 778 F.2d 890, 897 (1st Cir. 1985);
see generaly American Law Ingtitute, Restatement
of the Law Third, Restatement of the Law
Governing Lawyers, 847, comment ¢ (Proposed
Final Draft No. 1). Similarly, a contingent fee may
be upheld, even though the lawyer devoted
relatively little time to the representation, since the
lawyer risks having to provide services without
extrapay if the representation entails a greater
expenditure of time than the lawyer anticipated
when the contingent fee was negotiated. However,
it has been held that large fees are unreasonable
when they are unearned by either effort or a
significant period of risk. I1d.
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Of course, alawyer may never charge a contingent
fee for representing a defendant in a criminal case.
DR 2-106(C)(1). Similarly, the Rules of the
Appellate Division of the New Y ork Supreme
Court limit the amount of legal feesin certain
actions for personal injury or wrongful death where
the fee is dependent in whole or in part upon the
amount of recovery. See, e.g., 22 NYCRR
8603.7(e)(1st Dep't). Consequently, any
combination of an hourly fee and a contingent fee
in such a case would have to conform to the
maximum fee schedules in the court rules. See DR
2-106(A)(alawyer shall not charge an illegal fee).

We believe a hybrid or modified contingent feeis
permissible as a matter of ethics aslong as the total
feeis not excessive. Thiswill usually mean that the
contingency percentage will be lower than it would
beif the fee were based on a pure contingency.
Whether the hourly fee must aso be reduced
depends on whether the fee as awhole exceeds a
reasonable fee.

Although the lawyer who charges a modified
contingent fee does not assume the full risk of no
recovery (since the lawyer isreceiving an hourly
fee), we believe that the lower risk to the lawyer is
balanced by the lower bonusin the event of a
successful completion, as defined in the retainer
agreement. Moreover, if the hourly fee is reduced,
itislikely to make counsel available to clients
whose cases do not have such a high probability of
success that a straight contingency fee would be
attractive to prospective counsel. Thusit meetsthe
goal expressed in EC 2-20 of providing a means by
which aclient may economically afford, finance
and obtain the services of a competent lawyer to
prosecute a claim.

Modified contingent fees have also been upheld in
other jurisdictions. See Boston & Main Corp. v.
Sheehan, Phinney, Bass & Green, P.A., supra
(hourly fee and reduced contingent fee was
reasonabl e even though the justification for a pure
contingency fee - lawyer's risk of no compensation
- was not present. In return for the lower risk,
Sheehan accepted a much lower contingency fee -

15%); Nevada Formal Op. 4 (1987)(reduced hourly
fee plus bonus).

Conclusion

In acase in which alawyer could charge a
contingency fee, the lawyer may charge a modified
contingency fee (for example, an hourly fee less
than the lawyer would charge for aretainer on an
hourly fee basis, and a contingent fee less than the
lawyer would charge for a pure contingency
retainer) aslong asthe total feeisreasonable. A fee
in apersona injury matter that exceeded the
Appellate Division's fee schedule for certain
contingency fees would not be reasonable.

Opinion 710 11/6/98 (35-98)

Topic: Lawyer as escrow agent; Release of fundsin
escrow to client.

Digest: Absent authorization by all parties, lawyer
who serves as escrow agent may not release funds
to client except as provided in the escrow
agreement; while lawyer may resign as escrow
agent, provision must be made to protect fundsin
€SCrow.

Code: DR 9-102.
Question

A lawyer has been holding funds in escrow for a
number of years pursuant to awritten agreement
made incident to areal estate transaction in which
the lawyer represented the sellers. The purpose of
the escrow was to secure the purchasers against
loss which they might sustain through "an
assessment with regard to [a certain sidewalk]
violation" by the local municipality. Theinquirer
states that a representative of the municipality has
recently advised that for various reasons there is no
possibility the municipality will issue an
assessment. Still, the purchasers have refused to
permit the lawyer to return the escrowed fundsto
the sellers, notwithstanding the purchasers
apparent awareness of the recent communications
with the municipality. Further, the escrow
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agreement failed to authorize the lawyer to release
the funds to the seller upon ascertaining that no
assessment would be made with respect to the
sidewalk violation. Nor did it provide for a
procedure to resolve disputes relating to the funds
in escrow.

Under such circumstances, may the lawyer return
the escrowed funds to the clients upon furnishing
the purchasers attorney with an affidavit
recounting the investigation and findings?

Opinion

Asageneral rule, an escrow agent has contractual
and fiduciary dutiesto all partiesto an escrow
arrangement which may be discharged only in
accordance with the terms of the escrow agreement
or with the informed consent of all parties.

Although the Code of Professional Responsibility
imposes some additional obligations on the lawyer
who serves as an escrow agent, see, e.g., N.Y. State
575 (1986); N.Y. State 532 (1981), the lawyers
obligations derive principally from the substantive
law of contracts and agency. To the extent that the
inquiry in this case encompasses i ssues of
substantive law, we are obliged to decline to
provide the inquirer with guidance because the
resolution of such mattersis beyond the jurisdiction
of this Committee.

In the event of adispute relating to the fundsin
escrow, the escrow agent is required to follow the
procedures set forth in the escrow agreement for its
resolution. Unfortunately, the escrow agreement in
guestion is silent with respect to dispute resolution.
Without such a provision, it would be inappropriate
for the lawyer to assume the power to resolve the
dispute by releasing the escrow and returning the
funds to the sellers, because the stipulated
contingency for release of the funds has not
occurred. See Brooklyn Op. 19931 (1993) (attorney
escrowee may urge the parties to resolve the
dispute, but, if the parties cannot do so amicably,
the attorney escrowee may not disburse the funds
based on his or her own notions of fairness); see

also N.Y. City 828 (1982); N.Y. County 672 (1989).

The inquirer may resign as escrow agent; however,
in such case the mandate of DR 9-102 to protect the
property of others entrusted to the lawyer’ s custody
requires that the lawyer take steps to preserve intact
the funds in escrow and initiate a process whereby
the dispute may be resolved. Unless the parties
agree to some other arrangement, one way to do
thiswould be for the lawyer to commence a
stakeholder's action and deposit the funds with the
court. See Brooklyn Op. 19931 (1993) (the attorney
may commence an interpleader action or [a]wait a
suit by a party claiming entitlement to the funds
and defensively interplead the remaining party); cf.
N.Y. City 1986-5 (1986).

The inquirer's predicament underscores the
importance of anticipating problems which may
arise when agreeing to act as an escrow agent and
of making certain that the escrow agreement
provides a means of dispute resolution. See New
York City 1986-5 (1986) (We stress the importance
of having a carefully drafted escrow agreement that
covers, among other things, possible disputes over
the escrowed funds.). Attorneys should avoid the
danger that such arrangements will be made
casualy in the press of areal estate closing,
without much thought being given to the possibility
that the event stipulated for release of the fundsin
€sCrow may not occur.

Conclusion

For the reasons stated, the question posed is
answered in the negative.

Opinion 717 — 4/15/99 (43-98)

Topic: Medical liens; duty to pay funds to third
party; missing lienor.

Digest: Plaintiff’s attorney should pay holder of
valid lien from settlement proceeds. If client
disputes amount or validity of lien, attorney should
remit to client funds not in dispute and hold
remaining funds pending resolution of dispute. In
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event of missing lienor, attorney should consider
several options, including application for court
order concerning disbursement of funds.

Code: DR 9-102(C)(1),(4); DR 9-102(F).
Question

A lawyer has received a settlement check payable
to aclient and containing the legend "...for
treatment or services and interest rendered.” The
check represents full settlement of aclaim arising
from a motor vehicle accident. The attorney’sfeeis
not in issue. The client had incurred five medical
bills for treatment as a result of the accident and
they remain unpaid. The lawyer’s preliminary
research indicates that two of the five medical
service providers have liens and that one of the two
is"no longer in business.” One of the providers
without alien isaso out of business.

May the attorney turn the check over to the client,
relying on the client to pay the providers from the
proceeds of the check?

If the attorney has an obligation to pay the holders
of valid liens directly, how would that be
accomplished in the case of the lienor which is out
of business?

Opinion

DR 9-102(C)(1) states that alawyer must: "Prompt-
ly notify aclient or third person of the receipt of
funds, securities, or other propertiesin which the
client or third person has an interest.” Therefore,
the attorney must notify the client and the holders
of valid liens and assignments when the check is
received.

DR 9-102(C)(4) requires the lawyer to "promptly
pay or deliver to the client or third person as
requested by the client or third person the funds,
securities, or other properties in the possession of
the lawyer which the client or third person is
entitled to receive" (emphasis added). The attorney
should make a reasonabl e effort to ascertain wheth-
er the provider has an interest in or is entitled to
receive payment from the fundsin the attorney’s

possession. See Nassau County 96-13. Absent an
assignment or lien, a provider would not have an
interest in and be entitled to payment from the
funds. Leon v. Martinez, 84 NY 2d 83 (1994).

If aprovider assertsthat it hasavalid lien or
assignment, but the client disputes the provider’s
assertion, the attorney should hold the check or its
proceeds, pending resolution of the dispute. Nassau
County 92-10, 96-13. If the check is payable to the
client, the attorney should counsel the client to
endorse the check for deposit in the attorney’ s trust
fund to avoid the check becoming stale.

If the client refuses to do so, the attorney should
retain possession of the check pending resolution of
the dispute. If, on the other hand, the client
endorses the check, the attorney should promptly
remit the balance due the client to comply with the
prompt payment mandate of DR 9-102(C)(4) and
hold the disputed portion. The attorney may
attempt to resolve disputes by way of negotiation
or, aternatively, commence an interpleader action
to enable a court to resolve the dispute. See Nassau
County 94-19, 91-21.3

There is no provision in the Code specifically
addressing the obligation to pay alienor who is out
of business. Nevertheless, to fulfill the
requirements of DR 9-102(C)(4), the attorney
might consider the following options:

(@) If the attorney has exhausted all reasonable

efforts to locate any persons or entities who might
succeed to the assets of the out-of-business lienor,
the attorney might disburse the funds to the client.

(b) The attorney might employ the procedure
described in DR 9-102(F) for dealing with money
owed to amissing client, which isto apply to the
Supreme Court in the county in which the attorney
maintains an office for the practice of law for an
order directing the payment of the money to the
"Lawyers Fund for Client protection for
safeguarding and disbursement to persons who are
entitled thereto.”
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(c) If the lienor was a hospital, the attorney might
fulfill the ethical responsibility by depositing the
funds with the Commissioner of Financein New

Y ork City or the applicable County treasurer where
the lien wasfiled. See N.Y. Lien Law, 8189 (9).

Conclusion

If aprovider undisputedly has avalid lien through
statute or assignment by the client, the attorney
should pay the provider directly from the proceeds
of the check. If the client disputes the validity of
the lien or assignment, pending resolution of the
dispute the attorney should hold the disputed funds
while disbursing any funds that are not in dispute.
If the check is payable to the client and the client
refuses to endorse it for deposit in the attorney’s
trust account, the lawyer should hold the check
itself until the dispute is resolved. An interpleader
action would be an appropriate procedure to
resolve the dispute. If the provider with avalid lien
isno longer in business and reasonable search
locates no successor with avalid claim to the
entity’ s assets, the attorney should consider several
options, including applying to the Supreme Court
for an order directing the money to be paid to the
Lawyers Fund for Client Protection.

1 While this committee does not render legal
opinions, it would seem that there are no common
law or statutory liens for doctors' medical services.
laiellov. Levine, 255 N..Y.S. 2d 921 (S. Ct.
Nassau Co. 1965); Healy v. Brotman, 409 N.Y.S.
2d 72 (S. Ct. Suffolk Co. 1978).

2 Some banks will declare checks stalein asfew as
90 days.

3 Although, as we recently opined in another
context, filing an interpleader action would be an
appropriate vehicle “...to protect the property of
others,” N.Y. State 710, the attorney would not be
ethically required to employ this alternative. See
Nassau County 91-21.
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The Association of the Bar of the City of New York
Committee on Professional and Judicial Ethics

Opinion No. 1986-5 (7/14/86)
Lawyer as Escrow Agent
Introduction

This opinion addresses certain ethical questions
that arise when lawyers hold funds in escrow.
Although the issues are, in many cases, similar to
those involving trust funds or other funds held for
clients or third parties, only escrow accounts are
covered here.

We first discuss the general duties of escrow
agents and the need for fully informed consent by
all parties before the lawyer for one of them can
act as escrow agent. We stress the importance of
having a carefully drafted escrow agreement that
covers, among other things, possible disputes over
the escrowed funds. Our opinion then speaksto
the possibility that the escrow agreement may
involve aclient confidence or secret and discusses
the conflicts that may arise between the interests of
the client and the interests of the other party to the
escrow. We then turn to the conflicts that may
arise between the interests of the lawyer and the
interests of his own client with respect to the
escrowed funds. Finally, our opinion discusses the
permissible modes of investing the funds, the
lawyer's entitlement to any income that may be
earned thereon, participation in the New Y ork
IOLA (Interest on Lawyer Accounts) program,
problems of commingling and recordkeeping
requirements.

|. Escrow Accounts and Escrow Agents

An escrow agent is a custodian or stakeholder of
funds designated for a specia purpose, usually
pursuant to a written agreement. The escrow agent
has contractual and fiduciary dutiesto all partiesto
the escrow arrangement and may dispose of the
escrowed funds only in accordance with the terms
of the escrow agreement or with the consent of all
parties. The duties of an escrow agent are thus

principally matters of contract and fiduciary law,
rather than of ethics, and to that extent are beyond
the jurisdiction of this Committee.

A lawyer serving as escrow agent has fiduciary
duties and obligations, not only to his client, but to
all parties to the escrow agreement. In addition, a
lawyer's conduct with respect to escrow
arrangements is governed by the Code of
Professional Responsibility. As discussed more
fully below, the requirements of Canon 9
pertaining to the preservation, safekeeping and use
of client funds and trust property are applicable to
escrowed funds held by alawyer, although such
funds are not literally "funds of clients." N.Y. City
82-8; N.Y. City 79-48 (1980); N.Y. State 532
(1981); In Re Hollendonner, No. D-1 (N.J. Sup.
Ct., Oct. 17, 1985).

I1. Consent and Escrow Agreements

Asagenerd rule, it is ethicaly permissible for a
lawyer to represent a client and to act as escrow
agent in the same transaction if all interested
parties have consented after full disclosure by the
lawyer of the possible effect of hisdual role on the
interests of each party, and if it is obvious that the
lawyer can adequately represent the interests of all
parties. See DR 5-105(C); N.Y. County 573
(1969). Such consent must be fully informed. A
consent based upon the contemplated discharge of
routine escrow instructions, without taking into
account potential disputes among the parties, is not
sufficient to override a conflict of interest in the
event of adispute. N.Y. City 80-56.

It is advisable, therefore, to include in the escrow
agreement carefully drafted provisions making
clear that the non-client party agrees that, in the
event of a dispute between the parties with respect
to the escrow or the underlying transaction, the
lawyer may represent his client in the dispute.
Such aprovision clarifies the scope of the non-
client's consent and therefore lessens the
likelihood of confusion and delay that might be
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caused by the lawyer's attempting to obtain such
consent after a dispute occurs, or having to resign
as escrow agent or being disqualified from
representing his client.

In order to give the lawyer-escrow agent an
agreed-upon means of resolving any conflict of
interest, the escrow agreement should also provide
that the escrow agent may at his option pay the
escrowed fundsinto court or submit the matter to
arbitration in the event of a dispute over the funds.
Such a provision should expedite the ability of the
escrow agent to resign as such, but to continue to
represent his client, in the event that he deemsiit
necessary or desirable. If the escrow agent were to
bring an interpleader action, however, the court
might decide that, notwithstanding the fully
informed consent of all interested parties, the
lawyer-escrow agent cannot represent one of the
claimants to the escrowed funds while at the same
time he is seeking to be discharged by the court
from any further liability with respect to the funds.
It is aso possible that the lawyer would be
required to testify in such an action, thereby
disqualifying him from representing his client. See
DRs5-101 and 5-102.

[11. Escrow Agreement as Confidence or Secret

Whether the existence of an escrow account, or
information pertaining to that account, isa
confidence or secret of a client within the meaning
of Canon 4 is aquestion that frequently arises,
usually in the context of arequest for such
information by the Internal Revenue Service or
other governmental authority. Under Canon 4, a
lawyer is prohibited from knowingly revealing a
confidence or secret of hisclient. A "confidence"
refers to information protected by the attorney-
client privilege under applicable law. DR 4-
101(A). Whether information pertaining to an
escrow account constitutes a confidence is thus a
guestion of law beyond the jurisdiction of this
Committee. A "secret” refers to other information
gained in the professional relationship that the
client has requested be held inviolate or the
disclosure of which would be embarrassing or
would likely be detrimental to the client. 1d.

Whether the existence of, or information with
respect to, an escrow account fits this definition
requires afactual determination on a case-by-case
basis.

A lawyer may reveal confidences or secrets with
the consent of the clients affected, but only after
full disclosure to them. A lawyer may also reveal
confidences or secrets when permitted under the
Disciplinary Rules or required by law or court
order. DR 4-101(C). Thus, if presented with a
request by a governmental authority for production
of information pertaining to escrow accounts when
aclient isatarget of an investigation, alawyer
must, unless the client has consented to disclosure,
decline to furnish such information on the ground
either that it is protected by the attorney-client
privilege or that it has been gained in the course of
aconfidential relationship. Taking such aposition
(asin support of a motion to quash a subpoena)
will usually result in acourt order deciding the
issue. If disclosure is compelled, it will not breach
alawyer's ethical obligation with respect to his
client's confidences or secrets. If the records of the
lawyer, rather than of the client, are the subject of
the inquiry, the lawyer's response should be the
same, unless heis certain that the requested
information does not constitute a client confidence
or secret. See N.Y. County 413 (1953); ABA 393
(1961); N.Y. County 377 (1975); N.Y. City 312
(1934); Connecticut 81-3 (1980); Oregon 440
(1980); Michigan CI-1088 (1985); Michigan Cl-
925 (1983); Michigan CI-389 (1979); Tennessee
81-F-20 (1981). Depending upon his client's
interests, however, the lawyer may have afurther
duty under Canon 7 (alawyer should represent his
client zealously within the bounds of the law) to
appeal acourt order adverse to hisclient. See
Michigan CI-925 (1983); Michigan CI-1088
(1985).

V. Conflicts of Interest -- Client versus Third
Party

Canon 5, which requires alawyer to exercise
independent professional judgment on behalf of
his client, and in particular to avoid a stake in
interests that might conflict with those of his
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client, is applicable to the conduct of alawyer who
represents one party to atransaction and at the
same time acts as escrow agent for both parties.
See N.Y. City 80-56; N.Y. County 573 (1969);
N.Y. County 477 (1959); ABA 923 (1966). The
role of the escrow agent as a neutral stakeholder
may conflict with the obligation of the lawyer to
assert his client's position with respect to the
transaction. See N.Y. City 82-8; N.Y. City 80-56;
N.Y. County 357 (1940); Nassau County 80-7. In
the event of a dispute over the disposition of the
escrowed funds, the escrow agent, as afiduciary
for both sides, would be obligated to assume a
neutral position, while, asthe lawyer for one party,
he would be ethically bound to represent his client
zealously. See N.Y. County 357 (1940); Canon 7.

Another source of conflict between the
simultaneous roles of lawyer and escrow agent
may arise when the lawyer is put in a position of
having to assert alien on the escrowed funds on
behalf of his client. On the one hand, the escrow
agent has a duty to treat the escrowed funds
neutrally and in accordance with the terms of the
escrow agreement. See Nassau County 80-8. On
the other hand, the lawyer has an ethical obligation
to assert any claims his client may havein a
dispute. This Committee has noted in the past that
although the issue involves questions of law
relating to the duties of an escrow agent, such a
lien would nonethel ess appear to be an
encumbrance on escrowed funds, the imposition of
which would seem incompatible with the
stakeholder'srole. N.Y. City 80-56. In the absence
of knowing consent by the non-client to the
lawyer's continuing to act in both capacities, the
lawyer should either resign as escrow agent or
decline to represent his client in the dispute. In any
case, Canon 9 requires a lawyer to avoid even the
appearance of impropriety. Depending upon the
circumstances, it might appear improper for a
lawyer to participate in the attachment of funds he
is holding as escrow agent. Id.

Even in the absence of a dispute between the
parties to the escrow agreement, the lawyer-escrow
agent may face conflicts of interest. For example,
in the course of the attorney-client relationship, the

lawyer may acquire information material to the
escrow arrangement which should be disclosed to
the partiesin interest. If such information does not
constitute a client confidence or secret, the lawyer
should, if circumstances warrant, advise his client
to take action to eliminate the need for disclosure.
If the client is unwilling or unable to do so, the
lawyer should disclose such information to the
other partiesto the escrow agreement. See N.Y.
County 477 (1959). If the information does
constitute a confidence or secret, the lawyer should
probably resign as escrow agent to avoid even the
appearance of conflict of interest or divided loyalty
to his client.

V. Conflicts of Interest -- Lawyer versus Client

L awyers sometimes wish to assert their own
claims against funds they are holding in escrow,
usually to recover unpaid legal fees. Such claims
may arisein one of three situations: (1) funds
which are payable in full to the parties to the
escrow and the client is entitled to receive at least
part; (2) funds which are immediately payable only
in part; and (3) funds which are only potentially
payable to the client. The question whether the
lawyer-escrow agent may claim the fundsin any of
these situations principally involves legal issues.
For example, the existence of an attorney's
retaining or charging lien on the escrowed funds as
well as the lawyer-escrow agent's contractual and
fiduciary duties are al legal matters and, as
previously noted, are thus beyond the jurisdiction
of this Committee.

The ethical considerations come into play only to
the extent the lawyer has legal rightsto the
escrowed funds. There are two provisions of the
Code of Professional Responsibility with which a
lawyer in this position should primarily be
concerned. ThefirstisDR 9-102(A)(2), which
provides as follows:

Funds belonging in part to aclient
and in part presently or potentially
to the lawyer or law firm must be
deposited [in a separate account],
but the portion belonging to the
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lawyer or law firm may be
withdrawn when due unless the
right of the lawyer or law firm to
receiveit is disputed by the client,
in which event the disputed portion
shall not be withdrawn until the
dispute isfinally resolved.

The second is DR 9-102(B)(4), which states that a
lawyer shall:

Promptly pay or deliver to the client as requested
by aclient the funds, securities, or other properties
in the possession of the lawyer which theclient is
entitled to receive. See N.Y. City 82-22; N.Y. City
82-61; N.Y. City 82-65; N.Y. City 590 (1941);
N.Y. City 229 (1932); ABA 859 (1965); Maryland
84-60 (1983); Kentucky E-292 (1984); Michigan
Cl-636 (1981).

When the entire amount in escrow is payable and
at least a part isto be paid to the client against
whom the lawyer has a claim, the lawyer must first
determine whether the funds to be paid the client
"presently” or "potentially” belong to the lawyer.
Thisisalega and not an ethical question. For
example, the escrow agreement may provide that a
portion of the escrowed fundsisto be paid to the
lawyer as legal fees. (In such cases, because of the
potential conflict the lawyer may have, all parties
to the escrow agreement should have the conflict
explained to them at the outset and their consent
should be obtained.) In such situations, as a matter
of contract law, part of the funds would presently
or potentially belong to the lawyer. The client
would not be "entitled to receive" the funds and
thus DR 9-102(B)(4) would not require that the
funds be paid to the client. However, if the funds
do not presently or potentially belong to the
lawyer, they must be "promptly"” turned over to the
client.

Assuming the funds may legally belong to the
lawyer, he should then notify the client of his
claimto seeif the client agrees or disagrees. If the
claim is disputed, then, under DR 9-102(A)(2), the
lawyer may not pay out the disputed portion to
himself until the dispute is resolved, but may

retain the funds until such time. * Again, thisis
because the client would not be "entitled to
receive' the funds and thus DR 9-102(B)(4) would
not be applicable. Of course, if thereis no dispute,
the funds may be taken by the lawyer. If the lawyer
has a claim to only part of the funds, the
undisputed portion should promptly be paid to the
client.

If the escrow agreement calls for only a portion of
the escrowed funds to be paid out, or if the funds
are only potentially payable to the client, asimilar
analysisto that described above should be
followed. There may, however, be additional
ethical considerations. The lawyer as escrow agent
may be presented with a conflict of interest. To the
extent that his disputed claim may only partially be
satisfied by the funds payable, or isonly to be
satisfied from potentially payable funds, the
lawyer will have a self-interest in interpreting the
escrow agreement, if susceptible to interpretation,
in such a manner that the funds not yet payable
become so as soon as possible. This conflict would
be greater if the escrow agent is, in certain
circumstances, required to pay the funds to athird
party. In such an instance, the lawyer-escrow agent
will have an interest in interpreting the agreement
so that the funds go to his client and thus may be
obtained by the lawyer. If the funds payable would
fully satisfy the disputed claim, the lawyer may
have an interest in delaying further distributions to
the client, if possible, as a means of forcing a
settlement of the dispute. Because of the conflict,
the lawyer should resign as escrow agent in these
Cases.

V1. Permissible Modes of Investing Escrowed
Funds

All escrowed funds received by alawyer must be
deposited in one or more identifiable accounts, in
which (with limited exceptions) no funds
belonging to the lawyer may be deposited. DR 9-
102(A).

We have previously opined that, although the rule
by its terms refers only to "bank accounts,” it
allows the lawyer to deposit escrowed fundsin
other types of accounts which bear characteristics
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of safety and security similar to a bank account.
We express no opinion on the merits of any such
aternative investment account. See N.Y. City 82-
8; N.Y. City 81-15; N.Y. City 79-48 (1980); N.Y.
City 79-22.

The propriety of using a particular investment
mode is primarily a matter of the lawyer-escrow
agent's authority under the escrow agreement and
his obligations under applicable law. We urge that
the lawyer obtain the consent of the partiesto the
escrow agreement before depositing escrowed
fundsin an account other than a bank account.
N.Y. City 82-8; N.Y. City 79-22. Further, the
lawyer should ensure that any pre-withdrawal
notice and waiting periods that may apply are
understood and approved. N.Y. State 90 (1968). If
knowing consent of all partiesis obtained, the
limitation of DR 9-102(A) to bank accounts (or
their equivalent) should not be applicableto
€SCrow accounts.

VI1. Commingling of Escrowed Funds

It isimpermissible for alawyer to commingle a
client's funds with his own funds; however, since
itisgeneraly impractical to deposit each escrowed
fund in a separate account (DR 9-102(A) and EC
9-5), lawyer-escrow agents often commingle
several fundsin one escrow account. Thisis
permissible as long as proper records are
maintained and other ethical requirements are
fulfilled.

VIII. Interest-Bearing Accounts; Distribution of
Interest

Thetypical escrow account -- containing several
escrowed funds -- is often not an interest-bearing
account because of the difficulty in calculating the
interest attributable to each party. ABA 348
(1982); N.Y. State 554 (1983). Nonetheless,
Canon 9 has been repeatedly interpreted to permit,
but not require 2, the placement of escrowed funds
in one or more interest-bearing accounts, aslong
as the requirements of DR 9-102 and other ethical
rulesare met. N.Y. City 81-15; N.Y. State 554
(1983); ABA 348 (1982); cf. N.Y. City 79-22.

Lawyers may not retain as compensation for their
esCcrow services, or otherwise, any of the interest
earned in interest-bearing escrow accounts unless
they have obtained the prior knowing consent of
their clients and the other parties to the escrow,
and even with such consent, there are still serious
risks of ethical impropriety.

In light of the fiduciary nature of the attorney-
client relationship and the fact that the lawyer may
be in a superior bargaining position, agreements
purporting to grant consent to such arrangements
present a clear danger of overreaching and could
lead to a breach of Canon 5, which requiresa
lawyer to exercise independent professional
judgment on the client's behalf. Thisis so because
the lawyer would have afinancial interest in
delaying the event that terminates the escrow
which might conflict with his duty to his client and
other partiesrelating to the funds. See N.Y. City
81-68 (1982).

There is aso the danger of violating DR 2-106(A),
which prohibits alawyer from collecting a clearly
excessive fee. Since the expensesinvolved in an
escrow account are generally nominal, the interest
accrued would often substantially exceed any
actual administrative costs. See N.Y. City 79-48
(1980). Seedso N.Y. City 181 (1931)
(professionally improper for an attorney,
"arbitrarily,” to retain interest as compensation for
his services as escrow agent where the escrow
agreement is silent on the subject); N.Y. City 81-
15 ("In the absence of an explicit agreement, any
income realized on the client's funds by an
attorney-escrow agent belongs to the client.");
ABA 348 (1982) (reaffirming ABA 545 (1962))
and ABA 991 (1967), and stating that under
present-day Canon 9, although depositing fundsin
statutory "IOLTA" or "IOLA" accounts is proper,
it isunethical to use interest earned on client funds
"to defray the lawyer's own operating expenses
without the specific and informed consent of the
client."); N.Y. State 554 (1983) (interest earned on
"trust accounts,” absent the client's consent,
belongs to the client).
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Some bar association ethics committees have gone
farther and concluded that agreements permitting
payments to lawyers from the interest earned on
escrow accounts for the purpose of defraying their
administrative costs are per seimproper. See N.Y.
State 532 (1981) (expressly rejecting N.Y. City
79-48 (1980)); N.Y. State 575 (1986); Nassau
County 85-9; Nassau County 84-2. Our Committee
does not agree with this view. We adhere to the
position of our earlier opinionsthat it is not per se
improper for alawyer to pay himself interest
earned on escrowed fundsif he has obtained the
prior knowing consent of the client and the other
interested parties, however, we again caution that
even with such consent, there are grave risks of
ethical impropriety. These risksinclude
overreaching, a conflict of financial interest
between the lawyer and client in violation of
Canon 5, overcharging the client in violation of
DR 2-106(A), and commingling client funds with
the lawyer's fundsin violation of DR 9-102(A).
Any agreement purporting to give such consent, if
challenged, would be subject to strict scrutiny.

IX. 10LA

The New York IOLA (Interest on Lawyer Acc-
ounts) program, authorized by the legislature in
Section 497 of the Judiciary Law, ®isa
nonmandatory, state-supervised program under
which lawyers may deposit and comminglein an
interest-bearing account clients' funds (including
escrowed funds) that are too small, or to be held
for too short a period of time, to be worth
investing in a separate interest-bearing account.
The interest on the funds is automatically paid to
legidlatively approved organizations. The main
purpose of the program is to help provide civil
legal assistance to the poor.

It isethically proper for lawyersto participatein
IOLA. N.Y. State 554 (1983); see also ABA 348
Since the funds used in IOLA are not reasonably
expected by the client to earn interest (because the
sum is so small or to be held for so short atime),
the client is not "entitled" to the interest earned by
virtue of the program DR 9-102(B)(4); hence,

thereisno violation if that interest is paid out
under the program rather than to the client.

X. Recordkeeping

Pursuant to DR 9-102(B)(3), alawyer must
maintain complete records of all escrowed funds
coming into his possession and render appropriate
accounts to his client and the other interested
parties regarding them. Lawyersin New Y ork
should also refer to the Uniform Rule for the
Preservation of Client Funds, applicablein al four
Departments of the Appellate Division (22

NY CRR 8888 603.15, 691.12, 806.18 and
1022.5), which sets forth detailed requirements
regarding client-fund recordkeeping, including a
seven-year retention rule.

! One committee has said that the only instance in
which alawyer may ethically withhold escrowed
funds from a client is when the escrow agreement
specifically so permits. Nassau County 80-7;
Nassau County 85-7. We do not agree.

2 Although there is generally no ethical obligation
to place funds in an interest-bearing account, there
may be afiduciary obligation to do so under the
law of trusts where the funds are sufficient to earn
interest. See N.Y. State 554, citing 2 Scott, Law of
Trusts, 8888 180.3, 181 (3d ed. 1967); N.Y. State
575 (1986); Judiciary Law 88 497(4). Further, in
ABA 348, it was indicated that where the amount
and the holding period of particular funds make it
obvious that the interest to be earned would
exceed the cost of placing the fundsin an interest-
bearing account, the failure to seek the client's
instructions as to how to invest the funds could be
an "extreme violation" of the lawyer's fiduciary
obligation, and thus violative of DR 6-101(A) and
DR 7-101(A)(1). We agree with the ABA position.

% Subdivision (5) of §§ 497 provides that "No
attorney shall be liable in damages nor held to
answer for a charge of professional misconduct
because of adeposit of moneysto an IOLA
account pursuant to ajudgment in good faith that



Attorney Trust Accounts, Escrow and Record Keeping

such moneys were qualified funds." The term
"qualified funds' is defined in subdivision (2) as
"moneys received by an attorney in afiduciary
capacity from aclient or beneficial owner and
which, in the judgment of the attorney, are too
small in amount or are reasonably expected to be
held for too short atime to generate sufficient
interest income to justify the expense of
administering a segregated account for the benefit
of the client or beneficial owner."

Opinion No. 1991-3 (5/16/91)
Opinion

The Committee has received several inquiries
concerning the ethical propriety of "non-
refundable retainers’ for lawyers practicing in
New Y ork.

This Opinion addresses whether alawyer may
ethically enter into a fee agreement with a client
providing for afee paid in advance of the
performance of the servicesthat isto be "non-
refundable’. We conclude that (i) various types of
fee agreements that may commonly be thought of
or referred to as "non-refundable” are ethically
permissible; however, (ii) no fee paid in advance
can be literally "non-refundable” in all
circumstances; and, therefore, (iii) alawyer may
not ethically represent or characterizeto aclient a
fee being paid in advance as "non-refundable”.

|. There has been controversy over the ethical
appropriateness of "non-refundable retainers’. For
example, the Bar Association of Nassau County
has opined that a lawyer may never enter into afee
agreement with a client that calls for anon-
refundable retainer and that unearned advance fee
payments must be refunded to a client upon
discharge from employment. Opinion 85-5 (June
18, 1985). See also Bar Association of Greater
Cleveland Opinion 84-1 (October 26, 1984) (a
lawyer may not require a non-refundable retainer
to secure his or her availability over a specified
period of time without regard to a specified
matter); Brickman and Cunningham, "Non-
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refundable Retainers: Impermissible Under
Fiduciary, Statutory and Contract Law", 57
Fordham L. Rev. 149 (1988).

At what might appear to be the other end of the
spectrum, the Pennsylvania Bar Association
Committee on Legal Ethics and Professional
Responsibility has expressly disagreed with the
Nassau County Bar. In Formal Opinion 85-120
(Jan. 29, 1987), the Pennsylvania Committee
concluded that a non-refundable retainer places a
lawyer on call so that the lawyer must forego other
employment and that it is proper to compensate a
lawyer for that factor. That Committee concluded,
therefore, that Pennsylvania lawyers could enter
into "non-refundabl e retainer” agreements with
clients provided that the fee charged was
reasonable and not excessive and that such
agreements were fully explained to the clients and
reduced to writing.

To some degree, these apparently differing views
about "non-refundable retainers’ result from
differing uses of the term. For purposes of this
Opinion, we distinguish among three types of fee
arrangements, each of which may on occasion be
referred to as a"non-refundable retainer, as
follows:

(i) Minimum fee. A "minimum fee" is a stated
minimum payment alawyer receives for
undertaking a representation regardless of the
amount of work actually involved. Such a
minimum fee may entitle the client to some
amount of legal services, with additional charges
for work beyond that amount, but the client would
normally receive no refund if the actual services
are less than the total covered by the minimum.
Often, the minimum fee amount is collected in
advance. Such a minimum fee might reflect the
recovery of necessary start-up costs that are
incurred with each new matter -- costs which
aternatively, for example, could be recovered
through a higher than normal charge for the first
few hours of representation -- or compensation for
the fact that other employment will be foreclosed
as aresult of taking on the new matter.
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(i) Fat fee. A "flat fee" is a stated amount for the
representation contemplated, to be paid regardless
of the actual hours that are ultimately required.
The agreement might provide for an additional fee
if the representation extends to an additional phase
(e.g., the case goesto trial or there is an appeal).
The flat fee reflects a sharing of risks between
lawyer and client and generally provides the client
with the security or comfort of a known cost for a
particular service.

(iii) Retainer. A "retainer” is an amount paid for
reserving the availability of alawyer, generally
with respect to a particular period of time. The
retainer may also provide that the lawyer be on call
to represent a specific client in connection with a
particular event or transaction, if the client decides
to use the lawyer. In the latter case, the retainer
agreement may implicitly contemplate that the
lawyer could not represent anyone elsein
connection with the event or transaction where
such representation could interfere, by reason of a
conflict of interest or otherwise, with the
representation of the client who is reserving the
services of the lawyer. Where the retainer isfor a
specified period of time, it is generally
contemplated that the lawyer will limit his or her
other commitments so as to be available for the
client paying the retainer. Feesfor actua legal
services performed might be credited against the
retainer amount (in which case the retainer would
resemble a minimum bill) or they might be billed
in addition to the retainer.

These distinctions reflect basic differencesin the
nature of fee arrangements both in terms of the
client's expectations and the lawyer's justification.
Any of these three types of arrangements might,
under various circumstances, be called "non-
refundable’, since the client would not generally
have an expectation of receiving arefund at the
end whether as a consequence of the results
obtained, the hours actually worked or the nature
of the services actually performed. * Therefore,
each of these fee arrangements s clearly
distinguishable from a simple "advance" against
future fees and expenses. In addition, each might
be referred to as a "non-refundable retainer”.

I1. The principal ethical issue involving "non-
refundable” fee arrangements is whether the
lawyer isthereby charging afee that is "excessive"

within the prohibition of DR 2-106(A) of the

Lawyer's Code of Professional Responsibility (the
"Code").

DR 2-106(B) defines what is an excessive fee and
lists a number of relevant factors to be considered
in determining a fee's reasonableness. DR 2-
106(B) statesin full:

"A feeis excessive when, after areview of the

facts, alawyer of ordinary prudence would be left
with adefinite and firm conviction that the feeis

in excess of areasonable fee. Factorsto be
considered as guides in determining the
reasonabl eness of afee include the following:

1. The time and labor required, the novelty
and difficulty of the questions involved and
the skill requisite to perform the legal
service properly.

2. Thelikelihood, if apparent or made known
to the client, that the acceptance of the
particular employment will preclude other
employment by the lawyer.

3. The fee customarily charged in the locality
for similar legal services.

4. The amount involved and the results

obtained.

5. The time limitations imposed by the client
or by circumstances.

6. The nature and length of the professional
relationship with the client.

7. The experience, reputation and ability of
the lawyer or lawyers performing the
Sservices.

8. Whether the feeis fixed or contingent.”

The standard set forth in DR 2-106(B) is highly
fact-specific, and the Committee does not express

any opinion on its operation in the abstract. DR 2-
106(A) providesthat a"lawyer shall not enter into
an agreement for, charge or collect anillegal or

excessive fee". Thus, every fee agreement must be

justifiable at the time it is entered into based upon
the factorslisted in DR 2-106(B). The Committee
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concludes that, in the case of fees agreed to and
paid in advance of the time the services are
performed, the point of termination of the
representation constitutes atime at which thefeeis
"charge[d]" or "collect[ed]" by the lawyer.
Therefore, ethically, no fee or fee agreement can
ever be absolutely "non-refundable” as that term
may be literally understood, since it will always be
subject to the proscription of DR 2-106(A), as
explicated by DR 2-106(B).

At the same time, it isthe opinion of this
Committee that flat fees, minimum fees and
traditional retainers can satisfy the criteria of
reasonableness. In fact, one can argue that such fee
arrangements are at least implicitly contemplated
by DR 2-106(B). The relevant factors clearly
include more than the number of hours of legal
services actually performed, the lawyer's skill and
experience, and the results obtained. For example,
DR 2-106(B)(2) expresdly liststhe likelihood that
the representation in question will preclude other
employment if that likelihood is "apparent or made
known to the client”. The preclusion of other
employment would appear to be a principal
justification for atraditional "retainer” (although,
not necessarily the lawyer's only motivation in
seeking a "retainer") and may be relevant to
"minimum fee" and "flat fee" arrangements as
well. 2 Similarly, the factors set out in
subparagraphs (3), (5), (6), (7) and (8) of DR 2-
106(B) could be relevant to the reasonabl eness of
and provide justification for flat fees, minimum
fees and retainers. All of these factors could justify
afee that might otherwise appear, when viewed
after the fact, to be high relative to the actual
number of hours of service performed or the
results obtained.

[1l. Additional issues arise where the lawyer
withdraws from the representation or is discharged
by the client prematurely.

The case of withdrawal is expressly addressed by
DR 2-110(A)(3) -- "any part of afee paidin
advance that has not been earned" shall be
"promptly" refunded. What it means for afeeto
have been "earned" is not clear. Certainly, the

factors relevant to the reasonableness of the fee
would apply here aswell, and any amountsin
excess of areasonable fee must be refunded. The
Committee believes, however, that the concepts of
"reasonableness’ and "earned" are not identical.

How much of the fee has been "earned” will
depend upon the express terms of the fee
arrangement and the parties' expectations, asa
matter of contract interpretation, as well asthe
extent to which the lawyer satisfied the client's
legitimate expectations, the benefits received by
the client, what the lawyer actually did during the
representation and the situation in which the client
isleft after withdrawal. The fee "earned” may be
less than an amount that might otherwise be
considered not to be "excessive'.

The case of discharge is affected by significant
legal issues. As amatter of law, the client's right to
discharge alawyer is essentially absolute, and
well-established legal precedent dictates that a
client should not be compelled to continue being
represented by alawyer in whom the client has lost
confidence or trust. See, e.g., Martin v. Camp, 219
N.Y. 170, 114 N.E. 46 (1916). These policies can
be jeopardized by fee arrangements that purport to
be "non-refundable”, especially where the lawyer
is discharged before any meaningful services have
been performed. Such an arrangement, if enforced,
could effectively compel some clients to continue
an unsatisfactory relationship with alawyer
because the client would otherwise be required to
pay twice for the contemplated representation or
be unable to afford new counsel. Therefore, courts
have generally been reluctant to enforce such
agreements and have, instead, based the
compensation to a lawyer who has been discharged
upon quantum meruit. See, e.g., Jacobson v.
Sassower, 122 Misc. 2d 863, 474 N.Y.S. 2d 167
(1983), aff'd, 107 A.D. 2d 603, 483 N.Y.S. 2d 711
(1st Dept.), aff'd, 66 N.Y. 2d 991, 489 N.E. 2d
1283, 499 N.Y.S. 2d 381 (1985). See aso
Brickman and Cunningham, supra, at 153-170.

This Committee does not opine on legal questions;
and, therefore, we express no view asto the legal
enforceability of a"non-refundable” agreement
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where an attorney has been discharged or the prop-
er legal standard for determining the amount of the
fee to which the lawyer is entitled.

As amatter of ethics, however, the Committee
looks to the proscriptions and guidelines of DR 2-
106. In the case of discharge where afee has been
agreed to and paid in advance, this Committee
believes it appropriate to apply the analysis of DR
2-106(B), with the benefit of hindsight, to all the
circumstances as they exist at the time of the
discharge. That analysis would include
consideration of the actual amount of work
performed, the results achieved and the various
other factors that could not have been known in
advance when the agreement was entered into and
the payment made. That analysis, therefore, could
result in the conclusion that the amount of the fee
already paid is unreasonable and that arefund is
required.

V. To this point, we have discussed the ethical
issues concerning the substance of various types of
fee agreements that could be loosely termed "non-
refundable”. We turn now to the matter of the
actual usage in fee agreements of the word "non-
refundable” or other language purporting to state
that the fee paid will not be refunded under any
circumstances, whether such agreements are oral
or written.

Because we conclude that no agreement can make
afeeliterally non-refundable, being subject to (i)
the reasonableness standard of DR 2-106(A) in all
cases, (ii) the "not earned” standard of DR 2-
110(A)(3) in the case of withdrawal, and (iii)
potential legal limitations in the case of discharge,
the Committee also concludes that the use of the
word "non-refundable” or equivalent language in a
fee agreement is necessarily misleading. At
minimum, it may be likely to cause the client to
reach mistaken conclusions asto his or her legal
rights. In addition, we have already noted that the
words "non-refundable retainer” as applied to fees
appear to be subject to various meanings and
interpretations with in the profession so that the
usage is ambiguousin fact.

Finally, if the issue of apossible refund arises, the
lawyer will be in an obvious and untenable
position of conflict. The lawyer's duty to the client
would require that the lawyer advise the client that
the "non-refundable” fee is not or may not actually
be non-refundabl e under the particular
circumstances as a matter of law, while at the
same time the lawyer would presumably be
desirous of retaining the amounts aready paid
pursuant to the fee agreement. We believe that
these circumstances raise ethical problems under
EC 2-19, EC 5-2, DR 5-101(A), EC 7-8, EC 7-9,
DR 7-101(A), EC 9-1 and EC 9-2.

Therefore, we conclude that alawyer may not
properly denominate or characterize afee as "non-
refundable” or otherwise use words that could
reasonably be expected to convey to the client the
understanding that a fee paid before the services
are performed will not be subject to refund or
adjustment under any possible circumstance.

' We discuss separately below the issue of refund
where the lawyer withdraws or is discharged by
the client.

2 |f that factor is a basis for the fee arrangement,
then that circumstance should normally be
explained to the client in order to fall clearly with
DR 2-106(B)(2).

Opinion No. 1995-6 - (4/5/95)

Topic: Client Funds; Incompetent Client; Interest
on Trust Accounts.

Digest: A lawyer who has (@) successfully
negotiated a settlement of alawsuit on behalf of an
incompetent client, (b) received the settlement
proceeds and (c) is holding those proceedsin a
trust account, but who cannot release the proceeds
to the client without delivering a general release to
the defendant should take steps necessary to obtain
avalid release or measures that would permit him
to dispense with the requirement that arelease be
delivered. Although the Code does not specifically
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require that lawyers hold client fundsin interest-
bearing accounts, the failure to invest client funds,
taking into account the amount of funds held for a
specific client and the expected holding period,
may in some circumstances constitute neglect.

Code: DRs 6-101(A), 9-102, 9-102(F).
Question

What are the ethical obligations of alawyer who
has (@) successfully negotiated a settlement of a
lawsuit on behalf of an incompetent client, (b)
received the settlement proceeds and (c) is holding
those proceeds in a trust account, but who cannot
release the proceeds to the client without
delivering a general release to the defendant?

Opinion

Theinquirer is counsel for an individual who has
been institutionalized in a mental facility. The
client is mentally incompetent, has not granted a
power of attorney to anyone and does not have a
legal guardian. The inquirer has successfully
negotiated the settlement of alaw suit on behalf of
the client and is holding the $4,000 settlement
proceeds in an attorney trust account. The client,
however, did not execute a general release prior to
his incapacity, and the inquirer is not authorized to
rel ease the settlement proceeds without first
obtaining an executed general release and
delivering it to the defendant. We have been asked
to opine on the inquirer's ethical responsibilitiesin
these circumstances.

Theinquirer is ethically obligated to maintain the
funds in an appropriate escrow account until one
of the following four conditions has occurred:

(1) The client recovers sufficient mental capacity
to sign ageneral release.

(2) A guardian is appointed who signs the general
release, or, should the client die, thereleaseis
executed on behalf of the client's estate by the
administrator or executor of the client's estate.

(3) In view of the circumstances, the inquirer
reaches an agreement with the defendant under
which it authorizes the release of the settlement
proceeds in the absence of a general release.

(4) An application is granted by the appropriate
court for permission to deposit the fundsin court
following a procedure similar to that set forth in
DR 9-102(F).

So long as the inquirer continues to hold the funds,
depending on the prognosis of the client's
continued incompetence and his life expectancy, it
may be incumbent upon the inquirer to transfer the
settlement proceeds from an "interest on lawyer
account” ("IOLA") (designed to hold small
amounts of money where the amount and the time
the funds will bein escrow are not sufficient to
justify opening an individual escrow account) to
an individual escrow account.

Both the Lawyer's Code of Professional
Responsibility (DR 9-102) and the Model Rules of
Professional Conduct (Rule 1.15) require that
property of clients and third parties be kept
separate from alawyer's own property. However,
these rules say nothing concerning whether such
funds must be maintained in an interest-bearing
account. N.Y. State 90 (1968) advanced the view
that whether a client's funds may be put in an
interest-bearing savings account is"largely a
guestion of law rather than ethics,” and suggested
that whether such a deposit was proper depended
on the circumstances.

The opinion focused on the notice and waiting
period technically applicable to savings accounts.
Seeadso N.Y. State 575 (1986) and 554 (1983);
ABA, Annotated Model Rules of Professional
Conduct 254 (2d ed. 1992) ("[g]enerally, alawyer
need not deposit client fundsin an interest-bearing
account™). * See generally ABA/BNA Lawyers
Manual on Professional Conduct at 45:201 (1994)

("Traditionally, lawyers at their discretion have
been able to deposit client funds in interest-bearing
accounts. . . . Neither the Model Code nor the
Model Rules impose an obligation on alawyer to
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invest funds for the benefit of aclient or third
person. Instead, they leave the matter to laws
governing the general obligations of afiduciary.");
Charles W. Wolfram, Modern Legal Ethics 88 4.8,
at 183 (1986) ("[t]rust accounts are typically non-
interest bearing").

Judiciary Law 88 497, enacted in 1983, provides
rules with respect to interest on lawyer accounts
and specifically states: "An attorney shall have
discretion, in accordance with the Code of
Professional Responsihility, to determine whether
money received by an attorney in afiduciary
capacity from aclient or beneficial owner shall be
deposited in non-interest or in interest bearing
accounts." ABA 348 (1982), which provides a
lengthy examination of the rules with respect to
placing client's fundsin interest bearing accounts,
noted that the focus of the ethical rules on client
funds was safekeeping, accounting and delivery,
not investment. However, the opinion stated that
when the amount of funds held for a specific client
and the expected holding period make it obvious
that the interest to be earned would exceed the
lawyer's administrative charges, "the lawyer
should consult the client and follow the client's
instructions as to investing.” It also stated that in
the case of an extreme violation of alawyer's duty
to invest a client's funds amounting to gross
neglect, see DR 6-101(A), there would be a basis
for professional discipline.

It is not clear whether the opinion refersto a
failureto follow aclient'sinstructions or to a
situation that demanded investment where the
lawyer failed to invest. Seeaso N.Y. City 1986-5
n.2.

It isthe view of this Committee that, given the size
of the fund and available interest rates, if the fund
islikely to be retained in escrow for a period of a
year or more, a separate interest-bearing trust
account for the client may be ethically required.

Conclusion

A lawyer who has (a) successfully negotiated a
settlement of alawsuit on behalf of an

incompetent client, (b) received the settlement
proceeds and (c) is holding those proceedsin a
trust account, but who cannot release the proceeds
to the client without delivering a general release to
the defendant should take steps necessary to obtain
avalid release or dispense with the requirement
that arelease be delivered. If it islikely that the
settlement proceeds will be retained by the lawyer
for aperiod of ayear or more, the lawyer should
establish a separate interest-bearing trust account
for the client.

Opinion No. 1997-1 (3/97)
Topic: Interest charges on unreimbursed expenses

Digest: A lawyer may enter into afee agreement
under which the client will be charged interest on
unreimbursed expenses of litigation to cover
interest paid to the bank from which the lawyer
borrows to pay the expenses

Code: DRs 2-106(D), 5-103(B)(1), 5-104(A)
Question

A lawyer represents plaintiffsin personal injury
actions on a contingent fee basis. The lawyer
advances funds to pay expenses of litigation (e.g.,
court costs, expert witness fees and other
disbursements). The lawyer borrows from a bank
to finance these disbursements. May the lawyer
charge clients interest on funds advanced to pay
litigation expenses at the rate charged by the bank?

Opinion

Loans from alawyer to aclient are generally
restricted, see DR 5-104(A), and in litigation,
loans for most purposes are flatly forbidden. As an
exception, however, DR 5-103(B)(1) provides that
"[a] lawyer may advance or guarantee the expenses
of litigation . . . ." Although the exception does not
explicitly address whether alawyer may charge
interest on funds advanced for this purpose, other
ethics committees have uniformly concluded that,
subject to limitations, alawyer may do so. See
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Ala. RO-88-88 (1988); Fla. Op. 86-2 (1986); Ga.
Op. 92-1 (1992); Haw. Op. 32 (1992); I1I. 94-6
(1994): lowa Op. 81-7 (1981); Md. Op. 94-24
(1994); N.J. Op. 603 (1987); Va Op. 1595 (1994).

We agree, subject to limitations recognized in the
above-cited opinions. First, the interest charged
may not exceed the interest charges actually
incurred by the lawyer. Second, the provision must
be explained clearly to the client in advance and
agreed upon by the client. Finaly, the method by
which the rate of interest will be determined must
be stated in awriting provided to the client. See
DR 2-106(D) ("Promptly after alawyer has been
employed in a contingent fee matter, the lawyer
shall provide the client with awriting stating the
method by which the fee is to be determined,
including . . expenses to be deducted from the
recovery [ILLEGIBLE WORD]"): seealso N.Y.
City Bar Op. 1993-2 (1993).

Although this Committee does not address issues
of substantive law, we note that Rules of Court
adopted by the Appellate Divisions of the Supreme
Court of the State of New Y ork may further

restrict the proposed practice of charging interest
on disbursementsin personal injury actions. Rules
of Court governing contingent-fee representation
in personal injury actions require the filing of
retainer statements and prescribe their contents.
Among other things, the Rules provide that the
lawyer's percentage of the amount recovered "shall
be computed on the net sum recovered after
deducting from the amount recovered expenses
and disbursements for expert medical testimony
and investigative or other services properly
chargeabl e to the enforcement of the claim or
prosecution of the action." McKinney's 1996 Rules
of Court, sec. 691.20 (22 NY CRR sec. 691.20).
The lawyer should consider whether the proposed
conduct is permissible under these Rules.

Conclusion
Subject to the limitations identified above and any

applicable legal restrictions, the Committee
answers the question in the affirmative. We

conclude that alawyer may charge clients interest
on funds loaned to cover expenses of litigation.
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vides the public. It’s also a genuine protection: last year 99 , ,

t of all eligibl icti ived 100 t rei The Trustees approved 415 reimbursement awards in 1998. Awards
percent ot all eligible vicums receive percent reim- totaled $5.9 million, and reimbursed actual client losses of $6.7 million.

bursement of their losses.
Thefts from estates and trusts and the proceeds of real estate

. . transactions accounted for the bulk of client losses (65%).
There are currently 177,000 licensed lawyers in the

Empire State. Reimbursement awards over a 16-year peri-
od involve dishonest conduct by only 578 lawyers. That’s

Unearned Fees

less than one percent of the bar’s total membership. ($266,000)
Debt Collection
i i o Investments \ ($4,000)
The Lawyers’ Fund is a trust independently administered (3428, 000)\
by a Board of Trustees appointed by the Judges of the Other £
Court of Appeals. The Court’s support of a new budgeting (§769,000) ———_ e e

. . _— ($2,200,000)
structure for the fund, and its approval by the Legislature

in 1998, has paved the way for even greater economic pro-

tection for New Yorkers. Settlements

($909,000) —
Real Property Escrow

On March 10, 1999, the Trustees doubled the fund’s maxi- T ($2,200,000)

mum limit on awards: from $100,000 to $200,000, applica- ‘

ble to awards approved after January 1, 1999.




he New York Lawyers’ Fund was created by the State
Legislature in 1981 at the urging of the NYS Bar
Association. The law provides for the reimburse-
ment of losses caused by a lawyer’s “dishonest con-
duct”, which is defined as the “misappropriation or wilful
misapplication” of client property in the practice of law.

Examples of eligible losses include the theft of estate assets,
real property escrows, litigation settlements, debt-collection
proceeds, and embezzled investments. The fund requires
the lawyer’s removal from practice, and evidence that the
lawyer is unable to make restitution. The fund’s Trustees
budget $8 million annually for awards to eligible victims.

The fund has no jurisdiction in fee disputes, and will only
reimburse legal fees where there’s evidence of deceit or
larceny by false promise. In investment frauds, the client
must show that “but for” dishonest conduct in an attorney-
client relationship, the loss would not have occurred.

The fund does not reimburse losses of government agencies,
financial institutions, or business organizations with 20 or
more employees.

Claim investigations are coordinated with Attorney
Grievance Committees and District Attorneys to avoid
duplication of effort and unnecessary expense.

Claim filings in 1998 reached 812, with alleged losses of
$24 million. The largest number (397) sought reim-
bursement of legal fees. The largest reported losses ($11
million) involved investment transactions with lawyers,
followed by $3 million in alleged losses involving the
administration of estates and trusts.

All reimbursement claims since 1982 total 9353. The claims allege
losses of $306 million.

$62,000,000
57,000,000
13,000,000
14,000,000

36,000,000

2,000,000

107,000,000

15,000,000

The Trustees meet quarterly to evaluate the merits of
claims. Claim reports are readied for the Trustees prompt-
ly following a lawyer’s disbarment. Awards are paid by the
NYS Comptroller from the fund’s trust account.

The Trustees approved 415 awards in 1998, with docu-
mented losses of $9 million. Awards totaled $6 million,
and ranged between $9 and $100,000. Median loss and
award: $2,717.

Only two claimants since 1982 have challenged Trustees’
determinations which denied awards. Both involved invest-
ment transactions with lawyers. The courts upheld both
determinations in Article 78 proceedings.

Since 1982, final determinations have been reached in
9,353 claims. 4,715 claims have been approved (53%) and
4,361 (47%) have
been rejected. Losses
alleged in rejected
claims now exceed

Alleged losses in filed claims since 1989 have

$170 million. ranged from $14 million in 1989 to $41 million
in 1997.
1998 $24,000,000

All awards since 1982 1997

! ] 41,000,000
involve actual client p— ST
and escrow losses of . < DR
$105 million. Most 1994 26,000,000

losses involve thefts
from estates and trusts
($39 million), followed

\\ 25,000,000
25,000,000

R 1991 28,000,000

by thefts in real prop-
erty transactions, typi- 1 16,000,000
! 1989 14,000,000

cally residential pur-
chases ($26 million).

The Trustees have approved 4715 reimbursement awards since
1982. Actual losses of law clients and escrow beneficiaries total
$105.6 million.

$39,000,000

27,000,000
3,000,000

6,000,000
15,000,000

592,000

15,000,000




Lawyers Involved in all Awards
The Trustees' awards since 1982 involve 578 former lawyers.

Their law offices were located in these judicial departments
of New York State.

First Department 180

Second Department 258

Third Department 49

Fourth Department 91

Awards since 1982 involve dishonest conduct by 578 for-
mer members of the bar. The national experience (and
there are now client protection funds in every state) is that
most losses involve sole practitioners. Very few losses in
New York State have involved female lawyers.

A large percentage of losses that come to the fund involve
a lawyer’s medical and professional problems, and alco-
hol, gambling and drug abuse.

The NYS Attorney General represents the fund, on a 22%
contingent-fee basis, in its subrogation litigation.

Orders of restitution, including money judgments
imposed in disbarment proceedings, safeguard the fund’s
creditor rights. One order permitted the seizure of a $1
million lottery jackpot to satisfy the fund’s $100,000 resti-
tution claim. The fund’s recovery included interest and
legal fees.

EEEm— Claim Filings Since 1989
The theft of a personal

injury settlement, by
forgery of the client’s
endorsement, has been 1098 812
nearly eliminated in
New York, thanks to an
Insurance Department
procedure, proposed by
the fund, that requires
notice to a client when
an insurer mails the set-
tlement check to the
client’s attorney. The
ABA has crafted this
procedure into a Model
Rule for the states. 1989 486

Annual filings have increased 67%
since 1989.

1997

Lawyers in New
York assist
claimants pursue
their claims at
the fund without
legal fee. They

Awards of Reimbursement Since 1989

The annual number of awards approved by the
Trustees has more than doubled since 1989.

T 1998 415
doitin great e 625
.numbers’ 1996 381
indeed, nearly
half of all == %80

1994

362
318

claimants have
counsel assisting
them. Many are
standing volun- 200
teers ready to 219
help clients in 1989 177
trouble.

288

The fund’s site on the Internet — www.nylawfund.org —
was financed by a testamentary gift from a Justice of the
Supreme Court. The site contains complete information
about the fund, helpful advice for consumers and the legal
community including, A Practical Guide to Attorney Trust
Accounts and Recordkeeping; Know Your Escrow Rights; What's
A Power of Attorney?; and Avoiding Grief with a Lawyer — A
Practical Guide. There are hypertext links to other Internet
legal sites, and the Trustees’ annual reports.

The Lawyers’ Fund acts as a statewide clearing house for
reports of bounced checks on attorney trust and escrow
accounts. In five years, the fund has processed 2,500 bank
reports involving bounced checks on trust accounts total-
ing $44 million. The reports have identified upwards of
35 lawyers who had misused escrow funds. Most have
clients who have claims pending with the fund.

Court rules designate the Lawyers’ Fund as a depository
for funds that belong to missing law clients and escrow
beneficiaries. 22 NYCRR 1200.46 (f-1). The rules and sam-
ple pleading forms are posted on the fund’s Internet site.

Distribution of Awards Since 1982
The Trustees' awards since 1982 were paid to law clients and

escrow beneficiaries of lawyers who had offices in these
judicial departments of New York State.

First Department 939

Second Department 2825

Third Department 430

Fourth Department 521




ection 468-b of the Judiciary

Law provides for the administra-

tion of the fund; and section 97-

t of the State Finance Law gov-
erns the management of its assets as a
special government trust.

Both statutes vest full administrative re-
sponsibility in a seven-member Board
of Trustees appointed by the Court of
Appeals. The Trustees serve pro bono
publico. Their regulations are pub-
lished at 22 NYCRR Part 7200.

They are assisted by a staff of seven
persons headquartered in Albany. The
fund’s Executive Director serves also as
the Board’s Counsel and Secretary.

The fund’s main source of revenue is a
$100 share of the biennial registration
fee, augmented by interest; financial
sanctions for frivolous conduct; restitu-
tion receipts; and contributions.

The fund gets no money from the
IOLA program, or from general tax
revenues.

The Fund's Finances Since 1982

Revenue Sources

Sanctions Interest
($1,336,000) ($3,271,000)

Restitution \ Gifts
($4,01 9,0@ _~($224,000)

Registration Fees
—— ($75,172,000)

Claims and Operations m———————

Approved Claims
($72,274,000)

N

Rejected Claims
— ($35,700,000)

— Administrative Costs
($6,615,000)

Eleanor Breitel Alter has
served as Chairman of
the Board of Trustees
since 1985. She is a part-
ner in the Manhattan
law firm of Kasowitz,
Benson & Torres.

Theodore D. Hoffmann
of Nassau County, is
Vice-chairman. He is Of
Counsel to the Garden
City law firm of
Albanese, Albanese &
Fiore.

Ray W. Manuszewski of
Erie County, serves as
Treasurer. A graduate of
Canisius College (1951),
He is a former President
of Manufacturers
Hanover in Buffalo.

Bernard F. Ashe of
Albany County, is a for-
mer General Counsel to
New York State United
Teachers.

Shirley B. Waters of
Oneida County, is Vice
President of the Rome
Sentinel Company, which
publishes the Daily
Sentinel newspaper.

Charles Joseph Hynes of
Brooklyn is the District
Attorney of Kings
County.

Former Trustees

Chief Judge Judith S. Kaye
(1981-83)

Joseph Kelner, Esg.
of Manhattan (1981-82)

Anthony R. Palermo, Esq.
of Rochester (1981-90)

John F. X. Mannion
of Syracuse (1981-92)

la

Eric A. Seiff lives in the
Bronx and is a partner
in the Manhattan law
firm of Seiff & Kretz.

Frederick Miller, a grad-
uate of Siena College
and the Albany Law
School, has served as
the fund’s Executive
Director since 1982.

The Lawyers Fund for Client Protection

119 Washington Avenue, Albany, New York 12210
e-mail: info@nylawfund.org

518/434-1935 or 800/442-FUND




