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What's a Power of Attorney?
A Power of Attorney is a legal instrument that is
used to delegate legal authority to another. The
person who signs (executes) a Power of Attorney
is called the Principal. The Power of Attorney gives
legal authority to another person, called an Agent,
WRPDNHSURSHUW\¿QDQFLDODQGRWKHUOHJDOGHFLVLRQV
for the Principal.
A Principal can give an Agent broad legal authority,
or very limited authority. The Power of Attorney is
frequently used to help in the event of a Principal's
illness or disability, or in legal transaction where the
Principal cannot be present to sign necessary legal
documents.

$UHWKHUHGLႇHUHQWW\SHVRISRZHUVRI
attorney?
Yes. There are “Non-durable”, “Durable” and
"Springing Durable" Powers of Attorney.
$³1RQGXUDEOH´3RZHURI$WWRUQH\WDNHVHႇHFW
when the Agent signs it and ends if the Principal
becomes mentally incapacitated, meaning the Principal becomes unable to make decisions. It is often
preferred when the Agent is given authority for a
limited purpose, such as the closing on the sale of a
UHVLGHQFHRUWKHKDQGOLQJRIWKH3ULQFLSDO¶V¿QDQFLDO
DႇDLUVIRUDVKRUWSHULRGRIWLPHVXFKDVZKLOHWKH
Principal is traveling outside the country.
$³'XUDEOH´3RZHURI$WWRUQH\WDNHVHႇHFWZKHQ
WKH$JHQWVLJQVLWDQGVWDWHVWKDWLWUHPDLQVLQHႇHFW
after the Principal becomes mentally incapacitated,
meaning the Agent can still act for the Principal even
after the Principal becomes mentally unable to make
decisions. A New York statutory short-form Power of
Attorney is a “Durable” Power of Attorney.
A “Springing Durable” Power of Attorney will depend
on when the Principal wants the Agent’s authority to
EHJLQLHWKH3RZHURI$WWRUQH\GRHVQRWWDNHHႇHFW
XQWLOWKHKDSSHQLQJRIDVSHFL¿FHYHQWFKRVHQE\
WKH3ULQFLSDOZKLFKLVLGHQWL¿HGLQPRGL¿FDWLRQVRI
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the Power of Attorney. Often the “springing” event
is the mental or physical disability of the Principal.
The “Springing Durable” Power of Attorney will
frequently provide that the Principal’s physician will
determine whether the Principal is competent to
KDQGOHKLVRUKHU¿QDQFLDODႇDLUV
All Powers of Attorney must be signed by the
Agent, and terminate when the Principal dies or
when they are revoked by a court. Disposition of
the Principal’s property after death is governed
by applicable law and any will, trust or other legal
document.

Statutory Short-form Powers of Attorney
(ႇHFWLYH-XQH1HZ<RUN6WDWHSHUPLWV
the use of both statutory short-form and non-statutory form Powers of Attorney. The statutory shortform is a model form for a “Durable” Power of
$WWRUQH\ZKLFKFDQEHPRGL¿HGWRPDNHLW1RQGXrable” or “Springing Durable.” New Yorkers can
rely on the statutory “short-form” as being legal.
Powers of Attorney can be typed or written using
as a model the statutory form found in the New
York General Obligations Law, at Section 5-1513.
Printed “short-form” Powers of Attorney can be
SXUFKDVHGIURPOHJDOVWDWLRQHUVDQGRႈFHVXSSO\
stores. Do not purchase a printed form that is datHGHDUOLHUWKDQ-XQH3ULQFLSDOVPD\DOVR
use a document that substantially conforms to the
“short-form.”
Statutory “short-form” Powers of Attorney may
EHFXVWRPL]HGWR¿WWKHQHHGVRIWKH3ULQFLSDOE\
making the Power of Attorney “Non-durable” or
“Springing Durable”, or adding to the powers that
are listed on the statutory short-form, using the
³0RGL¿FDWLRQV´VHFWLRQ
A Principal can also use a non-statutory form document that meets the requirements of the statute,
found in the New York General Obligations Law, at
Section 5-1501B. This Power of Attorney can be
“Durable”, “Non-durable”, or “Springing Durable.”
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New York laws involving Powers of AttorQH\KDYHEHHQDPHQGHGH௺HFWLYHJune
13, 2021. Powers of Attorney signed after
June 13, 2021VKRXOGUHÀHFWWKRVHFKDQJHVLQ
law. However, Powers of Attorney that were
SURSHUO\H[HFXWHGEHIRUHJune 13, 2021 will
UHPDLQH௺HFWLYHDIWHUWKDWGDWH

:KHQLVLWDSSURSULDWHWRXVHD'XUDEOH
RU6SULQJLQJ3RZHURI$WWRUQH\"
"Durable" and "Springing Durable" Powers of Attorney are frequently used to plan for a Principal's future incapacity or disability and loss of competence
resulting, for example, from Alzheimer's Disease or
a catastrophic accident.
By appointing an Agent under a “Durable” Power of
Attorney, the Principal is setting up a procedure for
WKHPDQDJHPHQWRIKLVRUKHU¿QDQFLDODႇDLUVLQWKH
event of incapacity or disability. Once the Principal
has determined that they want a “Durable” Power
of Attorney, whether it will be a “Springing Durable”
Power of Attorney, will depend on the Principal’s
decision regarding when the Agent’s authority over
the Principal’s assets should begin.
“Durable” and “Springing Durable “ Powers of Attorney enable a Principal to decide in advance who
ZLOOPDNHLPSRUWDQW¿QDQFLDODQGEXVLQHVVGHFLsions in the future. They are also helpful in avoiding
the expense of having a court appoint a Guardian
WRKDQGOHWKH3ULQFLSDO¶VDႇDLUVLQWKHHYHQWRI
incompetence or disability.

+RZFDQ,WHOOLID3RZHURI$WWRUQH\LVD
'XUDEOHRQH"
All New York statutory short-form Powers of Attorney are “Durable” Powers of attorney. The form
says: “ This POWER OF ATTORNEY shall not be
DႇHFWHGE\P\VXEVHTXHQWLQFDSDFLW\XQOHVV,
KDYHVWDWHGRWKHUZLVHEHORZXQGHU³0RGL¿FDWLRQV´
$IWHU-XQHHYHU\VKRUWIRUP³'XUDEOH´
Power of Attorney must substantially conform to
the language provided in the statute. A non-statu4

tory form Power of Attorney must contain similar
language to be treated as a “Durable” Power of
Attorney.

:KDWNLQGVRIOHJDODXWKRULW\FDQEH
JUDQWHGZLWKD3RZHURI$WWRUQH\"
Whether "Non-durable", "Durable," or "Springing
Durable", a Power of Attorney can be used to
grant any, or all, of the following legal powers to
an Agent:
- Buy or sell your real estate
- Manage your property
- Conduct your banking transactions
- Invest, or not invest, your money
- Make legal claims and pursue litigation
- Attend to tax and retirement matters
- Make gifts on your behalf
$WWHQGWR¿QDQFLDOPDWWHUVUHODWHGWRWKH
principal’s health care.

&DQD3RZHURI$WWRUQH\JUDQWDQ$JHQW
WKHDXWKRULW\WRPDNHPHGLFDOGHFLVLRQV
IRUWKH3ULQFLSDO"
No. In New York State, the proper legal instrument for delegating health-care decisions to
another is called a Health Care Proxy. Here, too,
there is a statutory short-form approved by the
State Legislature. It can be found at Article 29-C
of the New York Public Health Law. A copy can
be obtained by writing: Health Care Proxy, P.O.
Box 2000, Albany, NY 12220.
A Principal may authorize their agent(s) to be
UHVSRQVLEOHIRUDOO¿QDQFLDOPDWWHUVUHODWLQJWRWKH
SULQFLSDO¶VKHDOWKFDUHDQGDIWHU-XQH
the agent’s authority is expanded to allow access
to “protected health information”.
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+RZGR,VHOHFWDQ$JHQWIRUD3RZHURI
Attorney?
You should choose a trusted family member, a
proven friend, or a professional with an outstanding reputation for honesty. Remember, signing a
Power of Attorney that grants broad authority to an
Agent is very much like signing a blank check.
Certainly, you should never give a Power of Attorney to someone you do not trust fully. And do not
allow anyone to force you into signing a Power of
Attorney.

Powers of Attorney are only as good as
the Agents who are appointed. AppointLQJDWUXVWZRUWK\SHUVRQDV$JHQWLVFULWLFDO:LWKRXWDWUXVWZRUWK\$JHQWD3RZHURI$WWRUQH\EHFRPHVDGDQJHURXVOHJDOLQVWUXPHQW
DQGDWKUHDWWRWKH3ULQFLSDO¶VEHVWLQWHUHVWV

&DQ,DSSRLQWPRUHWKDQRQH$JHQWLQD
Power of Attorney?
Yes. You may appoint multiple Agents. If you
appoint two or more Agents, you must decide
whether they must act together in making deciVLRQVLQYROYLQJ\RXUDႇDLUVRUZKHWKHUHDFKFDQ
act separately.
There are advantages and disadvantages to both
forms of appointment. Requiring your Agents to
act jointly can safeguard the soundness of their
decisions. On the other hand, requiring agreement of all your Agents can result in delay or
inaction in the event of a disagreement among
them, or the unavailability of one of them to sign
legal documents.
Allowing your Agents to act separately may
ensure that an Agent is always available to act
for you. But it may also result in confusion and
disagreements if the Agents do not communicate
with one another, or if one of them believes that
6

the other is not acting in your best interests.
If you designate that Co-Agents must act together, you may also permit a Co-Agent to delegate
DVSHFL¿FUHVSRQVLELOLW\WRWKHRWKHU&R$JHQW
including conducting banking transactions.
The statutory short-form Power of Attorney also
provides space to appoint an alternate or substitute Agent. A substitute Agent can act if the
¿UVW$JHQWLVXQDEOHRUXQZLOOLQJWRDFWIRU\RX,W
is generally a good idea to appoint a substitute
Agent.

&DQP\$JHQWEH&RPSHQVDWHGIRUWKHLU
services?
Yes. Your agent is entitled to be reimbursed from
your assets for reasonable expenses incurred on
your behalf. If you also wish your agent(s) to be
compensated, you may make additional proviVLRQVLQWKHPRGL¿FDWLRQVVHFWLRQRIWKH3RZHURI
$WWRUQH\DQGGH¿QH³UHDVRQDEOHFRPSHQVDWLRQ´

$IWHU,VLJQD3RZHURI$WWRUQH\PD\,
FRQWLQXHWRPDNHOHJDODQG¿QDQFLDO
GHFLVLRQVIRUP\VHOI"
Yes. The Agent named in a Power of Attorney is
your representative, not your "boss." As long as
you have the legal capacity to make decisions,
you can direct your Agent to do only those things
that you want done.

:KDWDUHDQ$JHQW VREOLJDWLRQVWRD
3ULQFLSDO"
The Agent is obligated to act in the best interests
of the Principal, and to avoid any "self-dealing".
6HOIGHDOLQJLVDFWLQJWRIXUWKHUWKHVHO¿VKLQWHUHVWV
of the Agent, rather than the best interests of the
Principal.
An Agent appointed in a Power of Attorney is a
¿GXFLDU\ZLWKVWULFWVWDQGDUGVRIKRQHVW\OR\DOW\
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and candor to the Principal. An Agent must safeguard the Principal's property, and keep it separate from the Agent's personal property. Money
should be kept in a separate bank account for the
EHQH¿WRIWKH3ULQFLSDO$JHQWVPXVWDOVRNHHS
DFFXUDWH¿QDQFLDOUHFRUGVRIWKHLUDFWLYLWLHVDQG
provide complete and periodic accountings for all
money and property coming into their possession.
Make clear to your Agent that you want accurate
records of all transactions completed for you, and
to give you periodic accountings. You can also
direct your Agent to provide an accounting to a
third party -- a member of your family or trusted
friend -- in the event you are unable to review the
accounting yourself.

,VLWSRVVLEOHIRUDQ$JHQWWRVWHDOP\
PRQH\DQGSURSHUW\"
Yes. A Power of Attorney can be abused, and
dishonest Agents have used Powers of Attorney
to transfer the Principal's assets to themselves
and others. That is why it's so important to appoint
an Agent who is completely trustworthy, and to
require the Agent to provide complete and periodic
accountings to you or to a third party.

&DQWKHWUDQVIHURID3ULQFLSDO VDVVHWV
WRRWKHUSHRSOHEHDJRRGWKLQJ"
Yes. A Principal may want to authorize transfers
or gifts of property for estate planning and other
valid purposes. New statutory short-form Powers
of Attorney in New York State permit Agents to
make gifts to members of the Principal's family, if
the Principal so authorizes in the Power of Attorney. The Principal can also customize a Power
of Attorney to permit the Agent to make gifts to
non-family members.

:KRPRQLWRUVWKHDFWLRQVRIP\$JHQW"
7KHUHLVQRRႈFLDORUJRYHUQPHQWPRQLWRULQJRI
Agents acting pursuant to Powers of Attorney.
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That is the responsibility of the Principal who
may designate a monitor. It is important to insist
that your Agent keep accurate records of all
transactions completed for you, and to provide
you with periodic accountings. You might also
direct your Agent to give an accounting to a third
party in the event you are unable to review the
accounting yourself.

6KRXOGD3ULQFLSDOPHPEHURIWKH3ULQFLSDO VIDPLO\RUDIULHQGKDYHJURXQGV
to believe that an Agent is misusing
D3RZHURI$WWRUQH\WKHVXVSHFWHGDEXVH
VKRXOGEHUHSRUWHGWRWKHSROLFHRURWKHUODZ
HQIRUFHPHQWDXWKRULW\WRSURWHFWWKH3ULQFLSDO
from the loss of his or her property. Consider
DVNLQJDODZ\HUIRUKHOSDQGDGYLFH

:KDWFDQ,GRLIP\$JHQWGRHVQRW
IROORZP\LQVWUXFWLRQV"
You may revoke your Power of Attorney at any
time.
You should inform your Agent, in writing, that
you are revoking the Power of Attorney. Request the return of all copies of your Power of
Attorney.
<RXVKRXOGQRWLI\\RXUEDQNRURWKHU¿QDQFLDO
institution where your Agent has used the Power
of Attorney that it has been revoked.
<RXVKRXOG¿OHDFRS\RIWKHUHYRFDWLRQZLWKWKH
County Clerk if your Power of Attorney has been
¿OHGLQWKH&OHUN VRႈFH

,I\RXGHFLGHWRUHYRNHD3RZHURI$WWRUney, it is probably in your best interests
WRFRQVXOWDODZ\HUDQGDUUDQJHWRKDYH
DQHZ3RZHURI$WWRUQH\H[HFXWHG
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$P,UHTXLUHGWR¿OHD3RZHURI
$WWRUQH\LQDJRYHUQPHQWRႈFH"
Not unless the Power of Attorney is used in a
real estate transaction. In that case, it must be
UHFRUGHGLQWKH&RXQW\&OHUN VRႈFH$QGZKHQ
\RXUHFRUGLQWKH&RXQW\&OHUN VRႈFHWKH3RZHU
of Attorney is a public record open to inspection
E\WKHSXEOLF$ZULWLQJWKDWUHYRNHVD¿OHG3RZHU
of Attorney should also be recorded in the County
&OHUN VRႈFH
If you record a Power of Attorney in the County
&OHUN VRႈFH\RXZLOOEHDEOHWRJHWDGGLWLRQDO
FHUWL¿HGFRSLHVIURPWKH&RXQW\&OHUNIRUD
VPDOOIHH$FHUWL¿HGFRS\LVOHJDOO\HTXLYDOHQWWR
the original document, and it is often convenient
WRKDYHFHUWL¿HGFRSLHVRI\RXU3RZHURI$WWRUQH\
on hand.

+RZPDQ\FRSLHVRID3RZHURI
$WWRUQH\VKRXOG,VLJQ"
You are required to sign (execute) only one copy.
However, it is not unusual for a Principal to sign
VHYHUDORULJLQDOFRSLHV%DQNVDQG¿QDQFLDOLQVWLtutions, for example, generally require an original
RUDFHUWL¿HGFRS\EHIRUHDOORZLQJDQ$JHQWWR
transact business on the Principal's behalf. And
EDQNVDQG¿QDQFLDOLQVWLWXWLRQVIUHTXHQWO\SURvide customers with their own Power of Attorney
forms.
Banking institutions and other third parties are required to accept or reject your Power of Attorney
within a prescribed period of time. Penalties and
attorney’s fees can be recovered against institutions that unreasonably refuse to accept a valid
Power of Attorney.
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Do I need to have my signature
witnessed on a Power of Attorney?
Yes. Your signature on the Power of Attorney
must be witnessed and acknowleged by a Notary
Public.
After June 13, 2021, at your direction, your
Power of Attorney may be signed in your name
by another person, other than your agent(s) or
successor agent(s) under specific conditions.

Do I need a lawyer to prepare a Power
of Attorney?
No. You are not required to hire a lawyer. However, because a Power of Attorney is such an
important legal instrument, the careful consumer
will consult a lawyer who can:
- Provide legal and other advice about the
powers that are appropriate to be delegated
to your Agent;
- Provide counsel on the choice of an Agent;
- Outline the Agent's legal and fiduciary obligations while acting under a Power of Attorney;
- Ensure that the Power of Attorney is properly
executed and meets all legal requirements.
The typical legal fee for preparing a Power of
Attorney is modest. Before engaging a lawyer to
prepare a Power of Attorney, inquire about the
fee, and feel free to get prices from other lawyers
and law firms.
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